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Public Petitions Committee 
 

21st Meeting, 2017 (Session 5) 
 

Thursday 23 November 2017 
 

PE1591: Major redesign of healthcare services in Skye, Lochalsh and South 
West Ross 

 
Note by the Clerk 

 
Petitioner Catriona MacDonald on behalf of SOS-NHS 

Petition 
summary 

The petition calls on the Scottish Parliament to urge the Scottish 
Government to reverse its approval of the major service change to 
healthcare services in Skye, Lochalsh and South West Ross. 

Webpage parliament.scot/GettingInvolved/Petitions/skyelochalshsouthwestross 

 
Introduction  
 
1. This is a continued petition, which was last considered by the Committee at its 

meeting on 25 May. At that meeting, the Committee agreed to write to the 
Cabinet Secretary, inviting her to respond to the petitioners’ ongoing concerns 
about the service redesign.  

 
2. The Cabinet Secretary’s response has been provided to members, along with 

submissions from NHS Highland and the petitioners. The Committee is invited 
to consider what action to take on the petition. 

 
Committee consideration 
 
3. In her submission, the Cabinet Secretary states that— 
 

 “Under the redesign plans, Portree Hospital will continue to provide the range 
of services that are currently being delivered including outpatient clinics, the 
Minor Injury Centre and Primary Care Emergency Centre.” 

 
4. The Cabinet Secretary notes that the Board is also exploring what further 

services could be developed for local people, and understands that one of the 
options being considered is the provision of a day hospital facility.  
 

5. In terms of palliative care, the Cabinet Secretary indicates that she has been 
advised that “significant development work is already happening through the 
development of the Integrated Community Team”. She states that— 
 

“The Board has been clear that the development of care at home service, 
community care, respite, palliative and end of life care would all be taken 
forward as part of the wider redesign to improve local services. It is also 
important to note that NHS Highland have given an assurance that new 

http://www.parliament.scot/GettingInvolved/Petitions/skyelochalshsouthwestross
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10976&i=100334#ScotParlOR
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arrangements will be fully tested and up and running before making any 
changes to the current service provision.” 

 
6. In terms of the petitioners’ concerns about access to primary and emergency 

care, the Cabinet secretary states that she has received an assurance that 
“there has been no reduction in these services and there is no plan to change 
this under the redesign”. 
 

7. With regard to concerns about transport and access to Broadford, the Cabinet 
Secretary notes that while views on this were sought during the initial public 
consultation, the Board has commissioned the University of Aberdeen to 
undertake a further study. She also sets out her understanding that, in 
response to concerns among local communities about the services, NHS 
Highland and the Scottish Ambulance Service have held events aimed at 
“helping local people understand clinical pathways of care”, and that these 
events have been attended by consultants, GPs, specialist nurses and 
paramedics. 
 

8. The Cabinet Secretary indicates that she has received assurances that NHS 
Highland continues to seek to engage with local communities, and will keep its 
communications and engagement with local stakeholders under review to 
ensure they “can build greater confidence in the process”. She adds— 
 

“I am advised that the Board has also offered to meet the local Councillors 
though understand this has been turned down. I would encourage all local 
stakeholders, including the petitioners, to work with the Board to take this 
important work forward.” 

 
9. In its submission, NHS Highland acknowledges that there is “inevitably some 

concern about some of the proposed change in delivery”, and provides some 
detail about measures it has taken to allay those concerns. 
 

10. It indicates that it has sought advice from Kate Forbes MSP and Rhoda Grant 
MSP about what it can do to ensure the redesign “goes smoothly for all 
communities”. It considers that a meeting with elected members and MSP 
colleagues would be helpful, but notes— 
 

“Most recently the Chair of NHS Highland has been in direct communication 
with the elected members for Skye (three are newly elected) offering to meet 
with them although they have responded that a meeting is unlikely to be 
productive.”  

 
11. The submission notes that the Programme Board and the Steering Group, 

which are overseeing the redesign, have members of the public on them, but 
indicates that it will “review the representation on these groups alongside our 
wider communication with local groups to see how our engagement can be 
strengthened”. It adds that has responded to suggestions by local groups to 
hold local engagement events, and that it plans to hold more. 
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12. NHS Highland acknowledges the concerns about transport. It notes, however, 
that— 
 

“This is a long standing issue and the implications span much wider than 
health services. The redesign has proven to be an opportunity to study this in 
more detail.” 

 
13. The Board states that it has commissioned an independent review to be 

conducted by a team from Aberdeen University. The review’s focus is on 
transport and access “to assess any specific implications of the changes along 
with potential actions to address them”, and has already included meetings with 
a range of local stakeholders. 
 

14. NHS Highland confirms that architects have been appointed for the redesign, 
with plans to “initiate a series of communications and meetings which will set 
out progress with the redevelopment … such as confirming additional care 
home capacity in the north, clarifying the detail of what will be provided from 
Portree Hospital and more generally in the north of Skye”. It believes that— 
 

“Delivering and communicating this key element of the plan would benefit 
from greater local involvement and ownership and we will seek to address 
this.” 

 
15. The petitioners indicate that they are not reassured by the submissions from 

the Cabinet Secretary and NHS Highland. They consider that their concerns 
are being completely ignored. 
 

16. The petitioners consider that the redesign “is being used as a cover for cuts to 
essential health and social care services” and identify the closure of Portree 
Hospital to new admissions and the removal of the 24 hour acute and 
emergency medical care service from Portree as specific examples. 
 

17. They also state that, while “Portree Hospital may not have met the criteria for 
A&E designation applied in the central belt, … it was a life-saving and much 
needed element of health services until replaced by a multidisciplinary (non-
medical) Rural Support Team”. They note that, since November 2014, the 
hospital has been bypassed by ambulances, due to a re-issued instruction to 
staff. They say— 
 

“Again these are nothing more than austerity cuts imposed with no recognition 
of the vital service that was previously provided…” 

 
18. Further concerns presented by the petitioners to demonstrate their lack of 

confidence in the process are a lack of information about what will be in the 
‘Spoke’ facility (with the last discussion about this being in March 2016) and 
that there is “absolutely no evidence” of the ‘necessary expansion’ referred to 
by the Cabinet Secretary. The petitioners say— 
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“Far from continuing to engage with this community NHS Highland are 
completely ignoring the people who will be most affected by their proposed 
redesign.” 

 
Action  
  
19. The Committee is invited to consider what action to take. Options include— 

 

 To close the petition, on the basis that the Cabinet Secretary has confirmed 
that she is content that due process has been followed and therefore the 
Scottish Government does not intend to reverse its approval of the major 
service change; that the changes were supported by the majority of local 
stakeholders, and that NHS Highland has taken steps to engage with local 
stakeholders and communities.  

 To take any other action the Committee considers appropriate. 
 

Clerk to the Committee 
 
 

Annexe 
 
The following submissions are circulated in connection with consideration of the 
petition at this meeting— 

 PE1591/T: Cabinet Secretary for Health and Sport submission of 26 June 
2017 (136KB pdf) 

 PE1591/U: NHS Highland submission of 30 June 2017 (49KB pdf) 

 PE1591/V: Petitioner submission of 31 August 2017 (177KB pdf) 

All previous written submissions received on the petition can be viewed on the 
petition webpage. 

 
 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1591T_Cabinet_Secretary_for_Health_and_Sport.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1591T_Cabinet_Secretary_for_Health_and_Sport.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1591U_NHS_Highland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1591_V_Petitioner.pdf
http://www.parliament.scot/GettingInvolved/Petitions/skyelochalshsouthwestross


PE01591: MAJOR REDESIGN OF HEALTHCARE SERVICES IN SKYE, 
LOCHALSH AND SOUTH WEST ROSS 

Petitioner Catriona MacDonald on behalf of SOS-NHS 

Date 
Lodged 

30 October 2015 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
reverse its approval of the major service change to healthcare 
services in Skye, Lochalsh and South West Ross. 

 

Previous 
action 

We participated at every possible opportunity in NHS Highland's 
consultation on the proposed service changes and campaigned 
against these changes. We highlighted issues with the consultation 
and design process to Dave Thompson MSP in December 2014 and 
sought to explore concerns with senior NHS Highland representatives 
at a meeting in January 2015 that was chaired by Mr Thompson. 
We held public meetings in March and June 2015, each attended by 
several hundred people, to raise awareness and demonstrate support 
for our campaign to have an Independent Scrutiny Panel (ISP) 
examine NHS Highland's major service change proposals. Over 4500 
signatures have been collected on a petition calling on the Cabinet 
Secretary for Health to establish an Independent Scrutiny Panel (ISP) 
to examine the NHS Highland proposals. 
 
We sought to engage the support of all the May 2015 General 
Election local parliamentary candidates for an ISP, and spoke with the 
First Minister during her pre-election visit to Portree to raise our 
concerns. We met with Mary Scanlon MSP who raised a 
parliamentary question on our behalf on 10 June 2015. 
We are seeking reversal of the Scottish Government’s approval of 
NHS Highland’s major service change proposals for hospital and 
healthcare services in Skye, Lochalsh and South West Ross, 
because we are extremely concerned about the potential impact of 
the proposed service changes on our remote and rural population. 

 

Background 
information 

NHS Highland has decided to close two hospitals and build a single 
new one for the area without assessing the medical, health and social 
care needs of the Skye, Lochalsh and South West Ross population. 
We have evidence that the design process and the public consultation 
that sought to justify its outcome are both deeply flawed. We believe 
that the proposed major service change will lead to deterioration in 
the safety and efficiency of, and equitable access to, essential health 
services and will have a significant impact on the sustainability of 
living in the North of Skye. 

We therefore urge the Scottish Government to reverse its 



authorisation of the proposed major service change and to establish 
an Independent Scrutiny Panel, which would be charged with 
determining the medical, health and social care needs of the 
communities of Skye, Lochalsh & South West Ross. The Panel would 
then require NHS Highland to respond and amend the design based 
on the findings of the Panel. 

 

 

 

 

 



  
 

 
 
PE1591/T 

Cabinet Secretary for Health and Sport of 26 June 2017 
 

Thank you for your further letter of 17 March 2017 in respect of the above petition, which 
‘calls on the Scottish Parliament to urge the Scottish Government to reverse its approval of 
the major service change to healthcare services in Skye, Lochalsh and South West Ross.’  
 
I can assure you that I have noted the petitioners’ further submission of 11 May, as well as 
the points raised in your letter.  I hope the following is helpful to the Committee.   
 
First of all I think it is important to make clear that the closure of Portree Hospital, as noted in 
the submission, is not part of the Board’s redesign plans for the delivery of healthcare in 
Skye, Lochalsh and South West Ross.   
 
NHS Highland’s proposals are for the transfer of in-patient GP led beds from the “spoke” in 
Portree Hospital, which will largely be re-provided by increasing care at home, community 
services and beds in local care homes.  Under the redesign plans, Portree Hospital will 
continue to provide the range of services that are currently being delivered including 
outpatient clinics, the Minor Injury Centre and Primary Care Emergency Centre.  The Board 
is also working with Portree GPs to explore what further services could be developed for the 
benefit of local people.  I am advised that a workshop is planned to consider options; one of 
which is the provision of a day hospital facility.  
 
The Board has been clear that the development of care at home service, community care, 
respite, palliative and end of life care would all be taken forward as part of the wider redesign 
to improve local services.  It is also important to note that NHS Highland have given an 
assurance that new arrangements will be fully tested and up and running before making any 
changes to the current service provision.  The Board advise that the use of care home 
flexible beds is already happening; that additional care home beds have been identified; that 
discussions with care home providers are on-going; and that expansion will be announced 
locally.  A review of care at home is also already underway with the aim of developing 
additional capacity in this key area. 
 
In terms of palliative care, the Board advise that significant development work is already 
happening through the development of the Integrated Community Team.  The teams are 
continuing to expand the options for people at end of life.  Care in the patient’s own home or 
care home is facilitated wherever possible, if that is what the person wants.  I am advised 
that NHS Highland works closely with Highland Hospice and is already benefiting from the 
Virtual Hospice approach. 
 
In responding to the petitioners’ concerns about reduced access to primary and emergency 
care, NHS Highland has given an assurance that there has been no reduction in these 
services and there is no plan to change this under the redesign.  Currently at Portree 
Hospital there is a Primary Care Emergency Centre and a Minor Injuries Clinic – both 
operate 7 days a week between 08:00 to 23:00.  The centre is not open 23:00 to 08:00 with 
Out of Hours being covered by Rural Practitioners in Broadford, supported by the North Skye 
on-call Doctor.  As noted, access to these services is not being changed as part of the 
service redesign and will therefore continue to be delivered.  
 
The petitioners have previously raised concern that 24 hour medical cover will be removed 
from Portree Hospital along with ‘Accident & Emergency’.  As noted above, there is no 24 



  
 

hour medical cover delivered from Portree Hospital and the Board have been clear that there 
is no A&E Department at Portree Hospital - this hospital does not have the specialist staff or 
support services required for an A&E.  The Board advise that appropriate emergency 
patients in the north are taken directly to Broadford and this has been the case for many 
years.  There is no change to the pathway for such patients under the approved service 
changes. 
 
In responding to raising the awareness of local communities to the services on offer, I 
understand that NHS Highland and SAS have jointly held events with local people.  Such 
events are aimed at helping local people understand clinical pathways of care, such as 
people experiencing chest pain.  I understand that consultants, GPs, specialist nurses and 
paramedics have attended these events. The Board has assured me that they will continue 
to deliver these public awareness events. 
 
In terms of transport and access to the hospital in Broadford, whilst views on transport and 
access were also sought as part of the original public consultation alongside the original 
analysis, I understand that the Board has commissioned the University of Aberdeen to 
undertake a further study.  The Board advise that in taking this work forward, the researchers 
contacted local transport providers and met various local stakeholders.  The Board expects 
to receive a draft report by the end of June and intend to arrange a workshop with local 
people in late summer 2017 to look further at transport and access.  I understand that the 
Board has also carried out a further survey of inpatients and visitors in Portree Hospital and 
are planning another one for Broadford Hospital; to look at how people travelled to Portree 
and get their thoughts on the implications of travelling to Broadford.  
 
NHS Highland has assured me that they continue to engage with local communities in taking 
forward the approved service changes.  I understand that most recently there was a redesign 
steering group meeting in Portree on 8 June, but that unfortunately no representatives from 
the SOS group were able to attend.  In terms of NHS Highland moving forward with this 
process, I have been assured by the Board that they will review their communications and 
engagement with local stakeholders, including SOS representatives, to ensure they are 
robust and can build greater confidence in the process.  I am advised that the Board has 
also offered to meet the local Councillors though understand this has been turned down.  I 
would encourage all local stakeholders, including the petitioners, to work with the Board to 
take this important work forward. 
 
Whilst it is right that NHS Highland make every effort to continuously engage with local 
communities on the approved service changes, it is important for the Committee to recognise 
that these changes were supported by the majority of local stakeholders, including clinical 
staff.  The Committee should be aware that, as recently as April, I have received 
representations from the community councils of South Skye, Lochalsh and South West 
Ross, noting their concerns that the project could be jeopardised.  As I have said previously, 
the decision on these services has been made.  It is now important to move forward and 
ensure the approved plans put forward by NHS Highland provide the best possible services 
for all the people of Skye, Lochalsh and South West Ross.   
 
I feel there is little I can helpfully add to this and my previous responses, so hope the 
Committee finds this helpful in concluding its deliberations.   
 

 



 

   

 

 

 

 

 

 

 
 

 

PE1591/U 

NHS Highland submission of 30 June 2017 
 
Thank you for your letter of 6 June and for the Committee’s further consideration of the petition 
at its meeting on 25 May 2017.  I note representations were made to the Committee by Kate 
Forbes MSP and Rhoda Grant MSP on behalf of their constituents. 
 
I would wish to assure the Committee that we make every attempt to keep elected 
representatives regularly briefed on the redesign.  This includes both formal briefings to 
colleagues from Parliament, and Westminster by the Chair of NHS Highland, attendance at 
Council Area Committees and Community Council meetings.  There is a formal structure to 
the major redesign of health and social care services in Skye, Lochalsh and South West Ross 
and I am confident that my team have made every effort to include the widest population of this 
geographic area.  However, as you have been made aware, there is a clear difference of 
opinion from communities following the outcome of the formal consultation, with various 
parties publically expressing opposing views. 
 
We have sought advice from both Kate Forbes MSP and Rhoda Grant MSP about what more 
we can reasonably do to ensure the redesign goes smoothly for all communities as there is 
inevitably concern about some of the proposed change in delivery.   
 
Most recently the Chair of NHS Highland has been in direct communication with the elected 
members for Skye (three are newly elected) offering to meet with them although they have 
responded that a meeting is unlikely to be productive.  However, I do believe in the interests of 
all concerned a meeting with elected members and MSP colleagues would be helpful and I am 
confident that we will be able to arrange this in due course. 
 
More generally the redesign is being overseen by a Programme Board and a Steering Group 
both of which have public members on them.  We will again review the representation on 
these groups alongside our wider communication with local groups to see how our 
engagement can be strengthened.  In addition we have held other local events at the 
suggestion of local groups and we plan to hold more. 
 
We acknowledge the concerns being raised around transport including on and to Skye. This is 
a long standing issue and the implications span much wider than health services.  The 
redesign has proven to be an opportunity to study this in more detail. The committee may be 
interested to know that we have commissioned a team from Aberdeen University who are 
carrying out an independent review on transport and access to assess any specific 
implications of the changes along with potential actions to address them.  Their work has 
already included meetings with various local stakeholders, including the Chair of Save Our 
Services as well as transport providers.  Going forward we plan to hold local workshops in the 
summer to feed-back the findings and next steps.   
 
The redesign of health and social care for Skye, Lochalsh and South West Ross is at a key 
stage in the process and architects have now been appointed including the Portree based 
Rural Design Practice.  We plan to initiate a series of communications and meetings which 



   

 

 

 

 

 

will set out progress with the development of the redesign, such as confirming additional care 
home capacity in the north, clarifying the detail of what will be provided from Portree Hospital 
and more generally in the north of Skye. The model is based on strengthening community 
services so that fewer people need to be admitted to hospital or are supported to return home 
as soon as possible. Delivering and communicating this key element of the plan would benefit 
from greater local involvement and ownership and we will seek to address to this.   
 
Concerns are now being raised with NHS Highland from communities in South Skye, Lochalsh 
and South West Ross who are worried that there may be a delay or challenge to any new 
hospital build.  In accepting the case for change it was inevitably going to be challenging but 
we remain convinced that this is an opportunity to provide truly integrated and sustainable local 
health and social care services to the people of this area.   
 
Through the public consultation, the need for change was one specific thing upon which 
almost everyone agreed.  There is also a consensus that we should all be working together in 
the interests of all the local communities and we are committed to doing just that. 



 

PE1591/V 
Petitioner submission of 31 August 2017 
 
It should be reassuring to know that the Cabinet Secretary for Sport and Health has 
‘noted’ the points made in our previous submissions. However we are not reassured 
since unfortunately she continues, as do NHS Highland (NHSH), to completely 
ignore them. 
 
This community is frankly disgusted that in our supposedly advanced democracy it is 
evidently impossible for communities to make their voice heard on services as 
crucial as health and social care. We are apparently one of the wealthiest countries 
in the world and the Isle of Skye is one of the world’s iconic tourist destinations, yet 
we face massive cuts as part of a so-called redesign process that we understand the 
Cabinet Secretary for Health fully supports. 
 
We now have cross party support at all levels from 12 Community Councils, all 4 

Eilean a Cheò councillors, MSPs and MP, for our request that the Cabinet Secretary 
intervenes in the ill-advised changes NHS Highland have already made and continue 
to make to health and social care services against the interests of the people living in 
north and central Skye, and the vast majority of visitors to this island. 
 
We would respectfully point out that the Cabinet Secretary is misinformed. When she 
approved NHS Highland’s proposal to redesign health and social care services in 
this in February 2015 she stated: 
 

‘In approving the Board’s proposals, I note that there are no plans to change 
the arrangements for out-of- hours and emergency cover at the Spoke site - I 
have the Board’s assurance that they will plan for the new arrangements to be 
fully tested and up and running before any changes to the current service 
provision are made’ [emphasis added] 

 
She has stated this repeatedly in response to our petition, but contrary to what NHS 
Highland claim and she asserts, the following are facts: 
 

1. Portree Hospital is now closed to new admissions although the new 
hospital will not be built until 2021 at least. The Cabinet Secretary is correct 
that this action is not part of the redesign but the closure of Portree Hospital is 
a clear objective for NHSH managers whether or not there are alternative 
services in place, contrary to the assurance given to the Cabinet Secretary 
which she has repeated to this Committee. 

 
2. 24 hour acute and emergency medical care was removed from Portree in 

2014, during the early stages of the redesign, without any consultation. This 
was de facto part of the continuous downgrading of service from Portree 
Hospital until it closes.  The employment, education, and main tourist hub of 
the island, which has one of the highest population growth rates in the 
Highlands, does not have 24/7 emergency services following this change, 
made under cover although ostensibly not part of the redesign.  

 
 



 

3. Accident and Emergency care was provided in Portree Hospital until 
2014 whatever NHSH claim to the contrary. If not, why did the Scottish 
Ambulance Service take just under 2,000 urgent and emergency cases to 
Portree Hospital between 2008 and 2017? Portree Hospital may not have met 
the criteria for A&E designation applied in the central belt, but it was a life-
saving and much needed element of health services until replaced by a 
multidisciplinary (non-medical) Rural Support Team (RST) operating from 
1800 to 2300 hours on weekdays and the only service at weekends. Everyone 
living in this community before 2014 will attest to the life-saving service which 
was in place, staffed by paid doctors. We understand that the RST is currently 
at risk due to the draconian working conditions imposed on staff. In particular, 
advanced practitioners are required to be on call overnight for no pay unless 
they are called in an emergency!  

 
Since November 2014 ambulances have bypassed Portree Hospital due to a 
re-issued instruction to staff, after which the transports there reduced 
significantly. Again these are nothing more than austerity cuts imposed with 
no recognition of the vital service that was previously provided in Portree and 
of course is especially needed today with Portree being the main hub and 
capital of Skye, the ‘jewel in the crown’ of Scottish tourism, according to the 
Cabinet Secretary for Tourism, and Scotland’s number 2 tourist destination. 
One wonders how long that status will last once the half million tourists who 
stay in Portree and the North of Skye every year, on an ever rising trend and 
who contribute so much to the local and national economy, realise that in an 
emergency there are no longer any hospital beds in Portee, no 24 hour 
medical cover or Accident and Emergency, and that those tasked with out of 
hours cover are unpaid.  
 
Outwith the hours of 0800 -1800, Monday to Friday, this area depends for 
emergency cover on NHS24, a Rural Support Team who are only paid from 
1800-2300 hours despite being ‘on call’ overnight, and ambulances which 
may or may not be available and may or may not have a paramedic on board. 
This is because Portree is classed as a rural area despite all indicators to the 
contrary. Whilst we appreciate the best efforts of those working in this Team, 
this system is not fit for purpose given the geography, profile and population 
of Portree and the north of Skye. 
 

4. The redesign is being used as a cover for cuts to essential health and 
social care services. At the start of the so-called redesign process, the 24/7 
accident emergency cover provided by Portree Hospital ceased and the beds 
could no longer be classed as hospital beds, by definition. Since then bed 
numbers have fallen from 12 to 6 (with only 4 used) and as of now the 
‘hospital’ is closed to further admissions. Staff shortages engineered by 
NHSH are the excuse given for this reduction in bed numbers.  

 
Given that the national cost of a hospital bed is circa £2,800 per week the cut 
in the Portree beds must be realising savings in the region of £22,400 per 
week or £1.16m per annum. It is argued by NHSH that this is necessary 
because it is more efficient to replace hospital beds with care beds, which is 
the national policy. Although that may be true, it is noteworthy that at the 



 

same time these savage cuts have been undertaken there has been 
absolutely no attempt made to replace these beds with care home beds or 
enhanced care at home services. None of this considers the human cost 
borne by taxpayers, which would have been taken into consideration had the 
redesign options appraisal followed the standards designed to take account of 
all costs. This all contrasts sharply with the statement, quoted above, made in 
writing by the Cabinet Secretary for Health. The ‘undertaking’ by NHSH, 
repeated by Ms Robison, is now completely meaningless given the course of 
events and it is clear that the redesign is quite simply expenditure cuts fully 
sanctioned by the Scottish Government, whatever the cost to the resident and 
visiting public. 

 
A similar promise made by NHSH to the people of North Skye was reneged 
on in a previous phase of savage cuts to health care provision here on Skye. 
In 2006 the redesign involved closing Gesto community hospital with the 
‘options appraisal’ having been conducted to NHSH’s satisfaction. Hospital 
beds were transferred to Portree with the commitment being given that 6 extra 
beds would be created there with an investment of £2m to provide a modern 
‘fit for purpose’ facility. Not long after those extra 6 beds were added in 
Portree they were closed. That options appraisal, just like the current one, 
was a simple smokescreen for cuts. The commitment by politicians and 
NHSH was very rapidly reneged on, much in the same way that the current 
governing party and NHSH are today reneging on their worthless current 
commitments.  
 
In money terms closure of these 6 beds translates to an extra £16,800 cuts 
per week or £873,600 per annum, giving a running total of savings to date in 
hospital beds alone in the North of Skye of circa £2m. Given that NHSH 
clearly intend to cut the remaining 6 beds they will soon have a further half a 
million pounds worth of ‘savings’, giving a grand cuts total of circa £2.5 million. 
These are massive and unprecedented cuts and, given that nothing has been 
put in place to replace them despite what NHSH say and the Cabinet 
Secretary repeats, they reveal that this redesign is really about massive 
Holyrood endorsed austerity cuts which are completely unjustified in a region 
that is not running a deficit.  

 
If these cuts were made proportionately in the central belt, an area that the 
North of Skye inevitably cross subsidises from the huge tourist related 
revenues in VAT and income tax, through limiting access to emergency care, 
there would literally be riots in the streets. The people living here that 
generate this revenue are expected to live with a pre-NHS health care 
provision based on voluntary work and unpaid zero hours contracts.    

 
The Transport study?  
We have not yet seen any results from the recently commissioned Transport study. 
In any case it is simply illogical and an insult to the people living on and visiting this 
island not to have made transport realities an integral part of the decision-making 
process on where a new hospital should be sited. 
 
 



 

Is democracy still alive in Scotland? 
Since her most recent submission (PE1591/T) the Cabinet Secretary will have 
received a letter from all 12 Community Councils in central and north Skye reiterating 
the concerns this petition has raised from the beginning, and our request that NHS 
Highland’s redesign is scrutinised independently. Contrary to the Cabinet Secretary’s 
view that this is merely a disagreement between parts of the island on where the 
new hospital should be built, what is now abundantly clear is that this redesign is 
about brutal and savage austerity cost cutting and the burden of that is falling on the 
main population centre, Portree, and the North. 
 
We re-emphasise the crucial importance of getting this decision right for the benefit 
of the whole population of Skye, Lochalsh and South West Ross, as well as the 
hundreds of thousands of visitors who flock here each year and we hope will 
continue to come here. 
 
This petition now has the support of all of our elected representatives in north and 
central Skye and Raasay, from Community Councils representing around 6000 
people upwards. North and central Skye Community Councils met with senior 
managers from NHSH on 9 August, and wrote to Ms Robison on 15 August, detailing 
the community’s concerns and outrage about the redesign, withdrawal of 24/7 
medical services from Portree, inadequate community provision for older people and 
dismal communication record. The petition is also fully supported by Portree and 
Braes Community Trust who are working to stimulate development in this area. 
Dismantling crucial health service infrastructure flies in the face of these efforts. 
 
We ask the Petitions Committee to urge the Cabinet Secretary for Sport and Health 
to acknowledge the reality of what is happening to essential services under the guise 
of this flawed health and social care redesign, and reverse her approval pending 
detailed independent scrutiny.  
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Petitioner Emma McDonald 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the current system and operation of child contact centres and 
the procedure under section 11 of the Children (Scotland) Act 1995 so 
that the rights, safety and welfare of children are paramount in relation 
to child contact arrangements where domestic abuse is an issue, and 
to ensure that section 11 of the Act is consistently implemented across 
Scotland. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01635  

Purpose 

1. This is a continued petition, last considered by the Committee on 22 June when 
it held a roundtable discussion with representatives from Relationships 
Scotland, Families Need Fathers Scotland, the Children and Young People’s 
Commissioner Scotland, Scottish Women’s Aid and ASSIST. 

2. Issues discussed at the roundtable session included: agreement from 
witnesses and Committee members on the need for regulation of child contact 
centres; whether the statutory system is suitably robust to facilitate contact that 
can be deemed safe; the increased complexity of child contact cases; funding 
arrangements; training, particularly access to judicial training; giving a voice to 
the child; and confidence in the system, specifically in cases where domestic 
abuse is a factor. The Committee agreed to explore these issues with the 
Scottish Government at a future meeting. 

3. The Committee will hear evidence from the Minister for Community Safety and 
Legal Affairs.  Written submissions from Families Need Fathers Scotland, 
Relationships Scotland, the Minister for Community Safety and Legal Affairs 
and the petitioner are circulated with the papers for this meeting. 

4. The Committee is invited to consider what action to take on the petition. 

Committee consideration 

5. The submission from Families Need Fathers Scotland, provided following the 
meeting on 22 June, provides background information with regard to the 
proposed Child Welfare Reporters scheme and correspondence between the 

http://www.parliament.scot/GettingInvolved/Petitions/PE01635
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Scottish Government, the Lord President and Sheriffs Principal about reasons 
for training of Child Welfare Reporters not taking place.  

6. Relationships Scotland has provided two written submissions. Its submission of 
6 July provides further information requested by the Committee during the 
evidence session on 22 June, in terms of the operational costs of running child 
contact centres, the cost to clients of attending a contact centre and funding of 
the centres. 

Running costs for child contact centres 

7. Relationships Scotland operates 45 child contact centres across Scotland. It 
estimates, as a “very rough calculation”, that the average annual running cost 
for each child contact centre it operates is £18,000. It explains that it is not 
possible to be specific as— 

“Each child contact centre is different, both in terms of the physical 
accommodation of the building itself and of the running costs, number of 
clients using the centre, etc.” 

8. It adds that in 2016-17 its child contact centres were supported by £166,000 
from the Scottish Government and £600,000 from the Big Lottery in Scotland. It 
notes that some centres “also receive support from other charitable trusts along 
with income from legal aid and client contributions”. 

Cost to clients 

9. In terms of the cost to clients attending a child contact centre, Relationships 
Scotland states that most of its centres do not charge for supported contact.  It 
explains that, due to added complexity, charges are applicable for supervised 
contact. These are— 

 £100 (minimum) administration fee 

 £50 (minimum) hourly rate 

 £50 (minimum) for court reports1 
 

10. The submission adds that, where clients qualify for legal aid, charges are “very 
often” met by the Scottish Legal Aid Board. This appears to apply to either 
supervised or supported contact. 

Funding 

11. Relationships Scotland explains that the £166,000 it receives from the Scottish 
Government to support its child contact centres comes from an annual total 
funding of £1.5m to its network from the Children, Young People and Families 
Early Intervention Fund. It adds— 

                                                           
1
 Supervised contact is when a member of contact centre staff is in the same room as the child and 

non-resident parent. This requires a detailed intake assessment process, additional staff and greater 
reporting requirements. Supported contact means that a staff member is in the building, but not in the 
same room. 
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“We have been advised that we will be supported by this fund until March 
2019, however the amount we will receive in 2018-19 has yet to be confirmed. 
It is not clear what will happen after March 2019.” 

12. It also explains how it uses the £600,000 it receives from the Big Lottery in 
Scotland, and notes that “it is very likely that the majority of this funding will be 
discontinued” when the current funding cycle ends in March 2019, which would 
have a “devastating impact” on its ability to provide child contact centres. 

13. In its more recent submission of 1 September it explains that it is developing a 
new strategic post of Head of Professional Practice for Child Contact Centres, 
intended to support the strategic role and future funding of contact centres, 
development and improvement of national policies and procedures, training and 
CPD and to “further the role of child contact centres across the country”. 

14. Funding for that post will come from Relationships Scotland reserves, but will 
only be up until March 2019. 

15. In her submission on behalf of the Scottish Government, the Minister for 
Community Safety and Legal Affairs “fully recognises the importance and 
significance” of the issues raised in the petition. 

16. The Minister’s submission sets out a number of steps that the Scottish 
Government has taken to work towards ensuring that the voice of the child is 
heard and that “cases under section 11 of the 1995 Act are dealt with 
effectively as possible. These include— 

 Chairing a Working Group on Child Welfare Reporters 

 A policy paper to the Family Law Committee of the Scottish Civil Justice 
Council on the voice of the child in family cases, noting that subsequently 
the “Family Law Committee has carried out work to improve the F9 form” 

 A policy paper to the Family Law Committee on case management in 
family actions. 

17. With regard to the issue of access to judicial training, the Minister notes that 
this “is a matter for the Judicial Institute for Scotland”. Annex A of the Minister’s 
submission provides an overview of judicial training on section 11 of the 1995 
Act. This identifies specific courses that have been conducted between March 
2016 and June 2017, what issues were covered in the training, who provided 
the training and how many judicial office holders attended. 

18. The submission notes that training of Child Welfare Reporters was one of the 
issues considered by the Working Group. It refers to correspondence from the 
Lord President’s Private Office, in which it is indicated that the “Lord President 
has reservations about ‘regulating’ Child Welfare Reporters in the absence of 
any clear powers to do so. 

19. The most recent correspondence on this issue, from the Sheriff Principal of 
Glasgow and Strathkelvin on 8 February, agrees with the Lord President’s view 
and states the “firm view … that there should be a statutory basis for the 
scheme”. 

http://www.gov.scot/Resource/0051/00517866.pdf
http://www.gov.scot/Resource/0051/00517866.pdf
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20. The petitioner also notes the Lord President’s reservations. She considers that 
“this would suggest that the Scottish Government should make powers to 
regulate Child Welfare Reporters available”. 

21. The Minister’s submission indicates that the Scottish Government intends to 
consider regulation, training, qualifications and experience of Child Welfare 
Reporters within its review of the 1995 Act. The Scottish Government expects 
to carry out a public consultation on the review, and on the Family Justice 
Modernisation Strategy early in 2018. 

22. The Minister states that the Scottish Government “recognises the need to do 
more” with regard to section 11 of the 1995 Act and the concerns expressed in 
the petition about domestic abuse and contact. She indicates steps that it has 
taken and that views on how these concerns can be addressed will be sought 
as part of the consultation early in 2018. She indicates that the consultation will 
also “fully consider the issues in relation to Child Contact Centres”. 

23. In her submission the petitioner sets out a number of concerns and questions 
as she considers they relate to the petition. 

24. She notes the Scottish Government’s letter of 17 June to stakeholders, which 
includes a question on whether child contact centres should be regulated “to lay 
down standards centres would have to meet in areas such as accommodation 
and training of staff”.  

25. The petitioner expresses concern that the Law Society of Scotland provided a 
‘no comment’ response to this question in relation to what she considers 
“should be a matter of concern for all parties who use or instruct that such 
premises will be used. She asks— 

“How can children be kept safe if the Law Society of Scotland have no 
comment to make about unregulated contact centres?”  

26. She notes the other response to the Scottish Government’s letter published to 
date, by Elaine Sutherland, which suggests that regulation “would seem 
sensible” and notes the “irony in the fact that day care for children is regulated 
and child contact centres are not”. The petitioner notes Elaine Sutherland’s 
observations about challenges that could be faced by contact centres, including 
funding, but considers that while this is an important factor it “should not detract 
from ensuring the safety of children”.  

27. With regard to the Scottish Government’s Working Group on Child Welfare 
Reporters, the petitioner considers that this simply maintains the status quo, as 
set out in the Scottish Government’s Guide to the Child Welfare Report (March 
2016: First edition). She offers her observations on the guide, in the context of 
ensuring the child’s voice is heard. These include— 

 The guide states that a report will include information which the reporter 
has gathered, which could include a child’s views. The petitioner 
believes that this appears to contradict the statement in the Scottish 
Government’s letter of 17 June which says that the preparation of the 
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Family Justice Modernisation Strategy is “designed to ensure the voice 
of the child is fully heard…” 

 In relation to qualifications and experience the guide sets out what a 
reporter’s profession may be, but not their qualifications for the role of 
Child Welfare Reporter 

 The contrast to other professionals trained in the law, for example, police 
officers who will all have broad training but some will be specially trained 
to deal with children 

 It should “not be taken as read” that professional law practitioners are 
the best option for the role of Child Welfare Reporter  

 A Reporter is essentially a stranger to a child, and may not have the 
necessary experience to deal with a child to enable or encourage them 
to express how they feel about a “complex and potentially frightening 
relationship they may face” 

 The Law Society’s comments that Children’s Rights Officers or children’s 
advocacy workers “would allow a child to feel that their view is being 
represented at every stage…”  

28. The petitioner welcomes the Law Society’s suggestion to frontloading case 
management  in advance of any proceedings, which “would potentially highlight 
major issues early on in proceedings” and adds that she is encouraged by its 
responses on “the questions which point to potential changes that could be 
considered to protect individuals and children from further abuse whilst 
engaged with contact cases…”. 

29. The petitioner has a number of questions and concerns regarding the Scottish 
Government’s planned consultation, as it relates to her petition. She seeks 
clarification on how it will be publicised, how long it might take and what will 
happen at the end of the consultation. She queries whether this will push the 
issue of regulating contact centres further into the future, noting— 

“Although the proposed review will cover the 1995 Act, it will not cover child 
contact centres. My petition highlights the regulation of such centres as 
necessary and urgent. Any review is likely to take time and this should surely 
raise concerns, especially when Relationships Scotland have already stated 
that they would welcome external regulation.” 

Conclusion 

30. The Committee is invited to consider what action it wishes to take on this 
petition. Options include— 

 To reflect on the evidence heard at a future meeting and, in advance of 
future consideration of the petition, to invite the petitioner to provide a 
response to the evidence heard at the meeting; 

 To take any other action the Committee considers appropriate. 

Clerk to the Committee 
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Annexe 

The following submissions are circulated in connection with consideration of the 

petition at this meeting— 

 

 PE1635/L: Families Need Fathers Scotland submission of 22 June 2017 (5KB 

pdf) 

 PE1635/M: Relationships Scotland submission of 6 July 2017 (9KB pdf) 

 PE1635/N: Relationships Scotland submission of 1 September 2017 (84KB 

pdf) 

 PE1635/O: Scottish Government submission of 24 October 2017 (111KB pdf) 

 PE1635/P: Petitioner submission of 13 November 2017 (145KB pdf) 

All written submissions received on the petition can be viewed on the petition 
webpage. 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635_Families_Need_Fathers_Scotland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635_Families_Need_Fathers_Scotland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635M_Relationships_Scotland_.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635_N.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635_N.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635_O.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1635P_Petitioner.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01635


PE01635: REVIEW OF SECTION 11 OF THE CHILDREN (SCOTLAND) ACT 1995 

Petitioner Emma McDonald 

Date 
Lodged 

9 January 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the current system and operation of child contact centres and 
the procedure under section 11 of the Children (Scotland) Act 1995 
so that the rights, safety and welfare of children are paramount in 
relation to child contact arrangements where domestic abuse is an 
issue, and to ensure that section 11 of the Act is consistently 
implemented across Scotland. 

Previous 
action 

I have raised the issues within the petition with MSPs past and 
present. 

I have attended a multi-agency meeting at the Scottish Parliament, 
facilitated by Neil Findlay MSP, with representatives from a range of 
women and children's charities and other interested parties. 

 

Background 
information 

Issues concerning contact with children by non-resident parents are 
normally settled between parents. In situations where this is not 
possible such issues may be settled through the civil court processes. 
These cases are heard and relevant information submitted during 
proof hearings. 

When a contact order is made, it is legally binding until the court 
decides otherwise. The court can require contact to be supervised in 
certain situations, where the children have not seen a parent for a 
period of time or where the parent seeking contact has addiction 
issues, a history of violence or where there is a risk of harm to the 
child. Such contact may be ordered to take place within a Child 
Contact centre. Research highlights that domestic abuse may not end 
at the point of separation and the presence of children has been 
found to be a risk factor for continued abuse. Court-ordered contact 
with abusive persons facilitates the continuation of abuse and 
negates the protective consequence of leaving an abuser. 

After separation, for the child, contact with the abusive parent 
maintains the negative effect of living with domestic abuse, 
sometimes from witnessing the abuse of the non-abusive parent, 
normally the mother, at handover, simply being aware of the mother’s 
fear and anxiety about contact, or sometimes directly from father to 
child. Research has estimated that 29.5% of all young people under 
eighteen have been exposed to domestic abuse, and approximately 
5.7% in one year (Radford, Corral, Bradley & Fisher, 2013). There is 
a strong association between domestic abuse and fatal child abuse in 
‘family wipe-outs’. These are incidents where men kill not only their 



partner/ex-partner, but also their children (and often themselves). 

A core message of recent research by Emma Katz is that the children 
of adult victims are not just being exposed to the physical violence (E 
Katz, ‘Beyond the Physical Incident Model: How Children Living with 
Domestic Violence are Harmed by and Resist Regimes of Coercive 
Control’). They, as much as the adult victims, are experiencing 
coercive control – being manipulated, confused and harmed by it. 
They develop coping strategies which involve policing their own 
speech, activities and movements. Like their mother, their radar is 
always on alert, trying to predict the unpredictable. Abusive partners 
who are also fathers (or in parental roles) frequently undermine 
mother-child relationships as part of their strategy to gain domination 
in the household. 

This is the context in which the action called for in this petition is 
sought. A further 4 points require consideration in relation to the 
action called for. 

1. Ensuring there is no routine presumption that contact with a 
non-resident parent is always in the best interests of children, 
particularly where domestic abuse is an issue. 
As stated above research estimates that 29.5% of all young people 
under eighteen have been exposed to domestic abuse. Children 
suffer far-reaching negative impacts on their behaviour and emotional 
wellbeing, on their cognitive abilities and attitudes, and their 
neurological development due to domestic abuse. 

This however is not the worst case scenario. In the House of 
Commons on 15th September Angela Smith raised a debate on 
Domestic Abuse in Family Law Courts. Where she asked the house 
to note the Women’s Aid report entitled Nineteen Child Homicides, 
published in January 2016; and calls on the Government to review the 
treatment and experiences of victims of domestic abuse in family law 
courts. 

She said “The debate today is not really about courts, laws and 
statutory agencies; it is about children—or, rather, it is about children 
whose mothers have been subject to domestic abuse and who 
themselves have become victims of violent and coercive fathers. This 
debate, in particular, is about the 19 children who have died at the 
hands of their fathers over the past 10 years, all of whom had access 
to their children through formal or informal child contact 
arrangements”. 

This debate heard from MPs across the House, all of whom 
recounted concerning and distressing issues raised by their 
constituents in relation to child contact and domestic abuse. 

Dr Fiona Morrison conducted a qualitative study with 18 children aged 



eight to fourteen years, and 16 mothers who had experienced 
domestic abuse in Scotland. The research found evidence of the 
continued abuse of women and children following parental separation 
that was linked to contact arrangements. Children reported that this 
had negative impacts on their relationships and sense of safety. It is 
of vital importance to take account of the impact of the ongoing 
consequences of coercive and controlling domestic abuse when 
considering children's contact arrangements. 

During the passage of the Family Law (Scotland) Bill in 2006 the 
Scottish Executive stated that “family situations where domestic 
abuse has been an issue present unique circumstances in which the 
court is considering not only the welfare of the child but also the risk 
of continued harm to an adult and that specific mention on the face of 
legislation would be beneficial to all concerned”. The Parliament 
agreed to amendments brought forward to section 11(7) of the 
Children (Scotland) Act 1995 which put in place provisions in relation 
to contact and residence where domestic abuse has been an issue. 
However, despite this, domestic abuse is not routinely taken into 
account and abusive men are granted contact with their children. 

Notwithstanding these legal obligations, the default position adopted 
by legal practitioners and courts in cases of child contact and 
residence where domestic abuse is an issue, seems to be that 
(regardless of the potential risk to children’s safety, and the 
detrimental impact on their wellbeing) contact with a non-resident, 
abusive parent is always considered to be in the best interests of 
children. This belief persists, even in the face of children’s legally 
sanctioned and expressed view that they want no contact. 

There is ample evidence that abusive men’s parenting capacity is 
often overestimated, leading to high levels of neglectful care during 
contact, continued opportunities to exercise coercive control, and 
making it difficult for women and children to establish safe and 
independent lives. The fact that domestic abuse is a parenting choice 
actively exercised by perpetrators is ignored. 

2. There needs to be a comprehensive and independent review 
of the role and practice of Child Contact Centres in relation to 
domestic abuse, including coercive control. 
Courts routinely regard supervised contact as an appropriate 
response to dealing with the risk of further abuse, and such contact is 
facilitated through Child Contact Centres, whose response to 
domestic abuse is likewise unsafe and uninformed, thus 
compounding the problem. 

Child Contact Centres (CCCs) have no legal definition in Scottish Law 
and their development has been on an ad hoc basis. Such centres 
have no independent system of regulation, inspection or avenue of 
complaint. There are no formal qualifications necessary for staff to 



oversee supervision. Centre locations and lack of security raises 
questions over the extent to which the safety and the rights and 
welfare of vulnerable children is considered by the court system and 
indeed by the Scottish Government which partially funds centres. 

Women are urged to leave violent partners in order to safeguard their 
children, but then the judicial system contradicts this position by 
routinely ignoring the stated wishes of children and requires women to 
facilitate contact, despite their justifiable concerns about the safety 
and wellbeing of their children. If such concerns are raised, they risk 
being seen as hostile and malicious by centre staff. This can lead to 
women being found in contempt of Court and in extreme cases 
imprisoned, further compounding the distress to children and women. 
In summary, until the duty under section 11(7A) is consistently and 
regularly undertaken, inappropriate and unsafe contact orders will 
continue to be made and abused women will continue to be fearful of 
undertaking court-ordered contact obligations, due to risks posed to 
both their children’s safety and long-term welfare and their own 
protection. It is vitally important to secure realistic and adequate safe 
contact arrangements. 

3. There needs to be a comprehensive and independent review 
of the regulation, quality control, standards, policies and 
procedures which govern the staffing and running of Child 
Contact Centres in Scotland. 
Currently there is no system of regulation or inspection of child 
contact centres. They are considerably underfunded by the Scottish 
Government. The system that is being funded is woefully inadequate, 
potentially dangerous, is not impartial and in the worst case scenarios 
can allow coercive control and further abuse. The locations, staffing 
and security of such centres all raise significant questions regarding 
children’s safety and rights. There is a categorical need for a 
comprehensive and independent review of the role and practice of 
CCCs in Scotland, in relation to domestic abuse, including the 
regulation, quality control, standards, policies and procedures which 
govern the staffing and running of CCCs. 

4. Children’s views are unfailingly, routinely and effectively taken 
into account in relation to court and other proceedings 
concerning contact where domestic abuse is an issue, by 
appropriately trained and qualified staff who are fully aware of 
the dynamics and impact of domestic abuse on children and the 
non-abusing parent, including coercive control. 
This inequitable position is exacerbated by the fact that children are 
routinely denied their legal right to express a view on their future 
contact with a non-resident parent, and thus, a view on their future 
safety and wellbeing. The process of taking views is not consistent, 
adequate or participatory. It often fails to reflect the child’s views, and 
those tasked with this responsibility are often neither appropriately 
trained or qualified staff, nor fully aware of the dynamics of domestic 



abuse, including coercive control. At present very few if any areas 
other than West Lothian employ a children’s rights officer who is able 
to fulfil this role. 
This petition has been raised as a direct result of my own and my 
children’s experience in the court system which I now understand is 
not by any means unusual. Our experience revealed a system that 
was prejudiced and adversarial in nature where the rights and welfare 
of the child seemed the last consideration in the process. 
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Families Need Fathers Scotland submission of 22 June 2017 

In connection with one of the points I made at the committee this morning, here is 

further background about the training of child welfare reporters: 

http://www.gov.scot/Topics/Justice/law/17867/reporters 

and here is the link to the correspondence with the Lord President and Sheriff 

Principals about why training is not taking place:  

http://www.gov.scot/Topics/Justice/law/17867/reporters/letters-judiciary-Sep-16 

 

http://www.gov.scot/Topics/Justice/law/17867/reporters
http://www.gov.scot/Topics/Justice/law/17867/reporters/letters-judiciary-Sep-16
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Relationships Scotland submission of 6 July 2017 

At the Petitions Committee meeting on 22 June the convenor asked that I provide 

further information regarding the costs of running child contact centres in Scotland, 

and also regarding the cost to clients of attending supervised and supported child 

contact. 

The Cost of Running Child Contact Centres 

In terms of the costs of running child contact centres, it is not possible to give a 

specific cost. Each child contact centre is different, both in terms of the physical 

accommodation of the building itself and of the running costs, number of clients 

using the centre, etc. Some child contact centres that operate from community 

centres or churches are rented on a daily basis (usually on a weekend). In many 

other cases the offices of our local services would be used as a venue.  

That said, we do know from 2016-2017 that £166,000 of Scottish Government 

money was used to support our child contact centres, alongside around £600,000 

from the Big Lottery in Scotland. In addition to this some child contact centres also 

receive support from other charitable trusts along with income from legal aid and 

client contributions. 

A very rough calculation, taking the total amount of income and dividing it between 

the number of child contact centres we have, would give an average running cost of 

around £18,000 per child contact centre each year.  

The Funding of Child Contact Centres in the Longer-term 

The Relationships Scotland Network currently receives funding from the Children, 

Young People and Families Early Intervention Fund. This fund is financed by the 

Scottish Government and administered by the Lloyds TSB Foundation for Scotland. 

Our Network receives a total of £1.5m each year, of which £166,000 is used to 

support child contact centres. The other funding is used to support relationship 

counselling, family mediation, and the core costs of the Relationships Scotland 

national office. We have been advised that we will be supported by this fund until 

March 2019, however the amount we will receive in 2018-2019 has yet to be 

confirmed. It is not clear what will happen after March 2019. 

The Big Lottery in Scotland also provides additional funding of around £600,000 

each year to help us work with our most vulnerable clients. This money is primarily 

used to employ specialist support workers to work with families with additional 

needs, such as alcohol and drug problems, poverty, mental health issues, etc. We 

have been advised that when the current funding cycle comes to an end in March 

2019 it is very likely that the majority of this funding will be discontinued. The Big 

Lottery has said that this is because of an overall reduction in the funds that they 



expect to have available at that time. If the majority of funding is indeed lost in March 

2019, this would have a devastating impact in our ability to provide child contact 

centres in the future.  

Our intention is to request a meeting soon with the Minister of Childcare and Early 

Years, Mark McDonald MSP, to discuss the future funding of child contact centres 

across Scotland.  

The Cost of Attending a Child Contact Centre 

Across the Relationships Scotland Network, there are variations in the cost of 

attending both supervised and supported child contact. Each of our member services 

are responsible for setting their own costs for child contact, however they do this 

within broad guidelines that have been agreed at national level.  

For supervised child contact, there is a minimum administration fee of £100 for 

setting up the contact. A minimum hourly rate of £50 is then charged, with a 

minimum rate of £50 being charged for court reports. These charges are necessary 

due to the added complexity of supervised contact (as opposed to supported 

contact), which requires a detailed intake assessment process, additional staff and 

greater reporting requirements from the courts. These charges are very often met by 

the Scottish Legal Aid Board where clients qualify for legal aid.  

Most of our child contact centres do not charge for supported child contact. Where 

charges are made, these too will often be met by the Scottish Legal Aid Board.  

I hope this information is helpful. Please let me know if you would like further 

information at this time. 

 



PE1635/N 
Relationships Scotland submission of 1 September 2017 
 
I write to provide some additional information regarding the national support that 
Relationships Scotland offers to our 45 child contact centres across, specifically in 
relation to the difficulty we are having in finding the resources required for the post of 
Head of Professional Practice for Child Contact Centres.  
 
Over the past 10 years Relationships Scotland has provided national support to our 
child contact centres through our Scottish Child Contact Centre Development Officer. 
The Tudor Trust and the Big Lottery have previously supported this work, and the 
most recent funding from the Robertson Trust and Dulverton Trust came to an in 
June 2017. The post-holder has subsequently retired. 
  
We now wish to develop a new post of Head of Professional Practice for Child 
Contact Centres. This post would provide high-level support in areas such as the 
strategic role of child contact centres in Scotland; the ongoing development and 
improvement of national policies and procedures, training and CPD; the future 
funding of child contact centres and liaison with the Scottish Government and other 
key bodies in Scotland to further the role of child contact centres across the country.  
 
We have approached all of the trusts mentioned above and have looked at other 
possibilities, but have to date not been able to access new funding.  
 
The Relationships Scotland Board has recently agreed to use reserves to 
temporarily fund the post of Head of Professional Practice for Child Contact Centres 
until March 2019. We will not, unfortunately, be able to fund this post beyond that 
time unless new funding is found. 
 
Given the importance of national support for child contact centres across the country 
I thought that this was information that the Petitions Committee should be aware of.  
 
I wish the Committee Members the very best as they consider the way forward. 
Please let me know if you require any addition information at this time.  
 
 
 
 
 
 
 
 
  

http://committees/s5PPC/petitions/Current/PE1600-PE1699/PE1635/Written%20submissions/20170901RStoAC.msg
http://committees/s5PPC/petitions/Current/PE1600-PE1699/PE1635/Written%20submissions/20170901RStoAC.msg


  
 

PE1635/O 
Scottish Government written submission of 24 October 2017 
 
1. This Petition raises a number of issues in relation to contact and domestic abuse and 
Child Contact Centres.  The Scottish Government fully recognises the importance and 
significance of these issues.  We are committed to a review of Part 1 of the Children 
(Scotland) Act 1995 and to the preparation of an associated Family Justice Modernisation 
Strategy (FJMS).    
 
2. We intend to consult early next year on the review of Part 1 of the 1995 Act and on 
the FJMS.   We have started work in this area by interviewing a number of key stakeholders 
about the review of part 11.   The letter specifically asks about domestic abuse and about the 
potential regulation of Child Contact Centres which, of course, are two of the main areas 
raised by this Petition. 
 
3. The Scottish Government appreciates the need now to ensure that cases under 
section 11 of the 1995 Act are dealt with as effectively as possible, protecting those who 
have experienced domestic abuse and ensuring, so far as possible, that the voice of the 
child is heard.   Therefore, we have taken a number of recent steps, including: 
 

  We chaired a Working Group on Child Welfare Reporters, who provide advice to the 
sheriff or judge in section 11 cases.2  Following this Working Group, court rules were 
revised; the Scottish Government published a guide for parties to reports; and 
instructions for reporters were prepared and published.   The instructions for 
reporters make it clear that “issues of safety, such as domestic abuse, are always 
relevant”.   The Scottish Government is currently preparing a guide on Child Welfare 
Reporters for children.    I say more below about the training of reporters. 

  We submitted a policy paper to the Family Law Committee of the Scottish Civil 
Justice Council on voice of the child in family cases3.  Following this paper, the 
Family Law Committee has carried out work to improve the F9 form, a form used to 
obtain the views of the child in family law cases. 

  We have submitted a policy paper to the Family Law Committee on case 
management in family actions4.   
 

4. One of the points raised by the petition has been training. 
 
5. Training of the judiciary is a matter for the Judicial Institute for Scotland.  The Judicial 
Institute provided me with a note in August 2017 on judicial training on section 11 of the 
1995 Act.  This is attached as Annex A. 
 
6. Training of Child Welfare Reporters was one of the issues considered by the Working 
Group chaired by the Scottish Government which I mentioned above.  The Scottish 
Government wrote to the Lord President about a proposed scheme for membership of the 

                                            
1
 The letter we issued to stakeholders can be found at http://www.gov.scot/Topics/Justice/law/17867/review-of-

children-scotland-act-1995/1995-Act-review-BRIA-interviews along with notes of the interviews 
2
  More information on the Working Group on Child Welfare Reporters is at 

http://www.gov.scot/Topics/Justice/law/17867/reporters      
3
  The Scottish Government policy paper on the voice of the child is at 

http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-07-december-2015-
meeting-papers/paper-5-1a-hearing-the-voice-of-the-child-in-family-cases---sg-paper.pdf?sfvrsn=2    
4
  The Scottish Government policy paper on case management in family actions is at 

http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-meeting-papers-08-
may-2017/paper-5-1a-case-management-in-family-actions---policy-paper-by-the-scottish-
government.pdf?sfvrsn=2       

http://www.gov.scot/Topics/Justice/law/17867/review-of-children-scotland-act-1995/1995-Act-review-BRIA-interviews
http://www.gov.scot/Topics/Justice/law/17867/review-of-children-scotland-act-1995/1995-Act-review-BRIA-interviews
http://www.gov.scot/Topics/Justice/law/17867/reporters
http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-07-december-2015-meeting-papers/paper-5-1a-hearing-the-voice-of-the-child-in-family-cases---sg-paper.pdf?sfvrsn=2
http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-07-december-2015-meeting-papers/paper-5-1a-hearing-the-voice-of-the-child-in-family-cases---sg-paper.pdf?sfvrsn=2
http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-meeting-papers-08-may-2017/paper-5-1a-case-management-in-family-actions---policy-paper-by-the-scottish-government.pdf?sfvrsn=2
http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-meeting-papers-08-may-2017/paper-5-1a-case-management-in-family-actions---policy-paper-by-the-scottish-government.pdf?sfvrsn=2
http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/flc-meeting-files/flc-meeting-papers-08-may-2017/paper-5-1a-case-management-in-family-actions---policy-paper-by-the-scottish-government.pdf?sfvrsn=2


  
 

lists of those who can be appointed as child welfare reporters and curators ad litem to 
children.     
 
7. The Lord President’s Private Office replied and indicated that the Lord President has 
reservations about “regulating” Child Welfare Reporters in the absence of any clear powers 
to do so5.    
 
8. The Scottish Government intends to consider the regulation of Child Welfare 
Reporters, including the training, qualifications and experience which Reporters should have, 
in its review of part 1 of the Children (Scotland) Act 1995.     As indicated above, we expect 
to carry out a public consultation on the review of part 1 of the 1995 Act, and on the Family 
Justice Modernisation Strategy, early in 2018. 
 
9. The Scottish Government also recognises the concerns raised by the Petition about 
domestic abuse and contact.   Similar concerns are also raised in correspondence received 
by the Scottish Government and through work carried out by other bodies: see, for example 
Power Up; Power Down by the Children and Young People’s Commissioner Scotland and 
Scottish Women’s Aid6.  
 
10. Section 11 of the 1995 Act already contains specific provisions, added in 2006, on 
protection from abuse.    These provisions are section 11(7A) to (7E).7  
 
11. The Scottish Government recognises the need to do more.   As a result: 
 

  We have asked the Family Law Committee if steps need to be taken to protect 
domestic abuse victims at Child Welfare Hearings, hearings which form part of a 
court action under section 11 of the 1995 Act.   In particular, we have asked if, when 
the court is aware of domestic abuse or violent conduct being alleged or proved in a 
case, court rules should lay down that the court must take steps to protect the parties 
at any child welfare hearing.  

  Programme for Government announced that the Scottish Government would consult 
on changes to the law to prevent direct cross-examination of victims of domestic 
abuse by their alleged abusers in contact cases.8  This will form part of our 
consultation early next year on the review of the 1995 Act. 

  Next year’s consultation will include consideration of the interaction between 
decisions made in relation to domestic abuse in criminal proceedings and the 
handling of contact cases.  

  We will seek views in next year’s consultation on what further steps could be taken in 
relation to domestic abuse and contact. 

 
12. The Petition has also raised issues about the role of Child Contact Centres, 
particularly in the context of domestic abuse. 
 

                                            
5
 The Scottish Government letter to the Lord President on Child Welfare Reporters is at 

http://www.gov.scot/Resource/0050/00505867.pdf and the reply by the Lord President’s Private Office is at 
http://www.gov.scot/Resource/0051/00513511.pdf 
6
 Information on Power Up; Power Down is at https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-

down  
7
  Section 11(7A) to (7E) of the Children (Scotland) Act 1995 is at 

http://www.legislation.gov.uk/ukpga/1995/36/section/11  
8
 Programme for Government is at http://www.gov.scot/Resource/0052/00524214.pdf  Page 88 refers to 

consulting on changes to the law to prevent direct cross-examination of victims of domestic abuse by their 
alleged abusers in child contact cases before the civil courts. 

http://www.gov.scot/Resource/0050/00505867.pdf
http://www.gov.scot/Resource/0051/00513511.pdf
https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-down
https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-down
http://www.legislation.gov.uk/ukpga/1995/36/section/11
http://www.gov.scot/Resource/0052/00524214.pdf


  
 

13. As the Committee will be aware, most Child Contact Centres in Scotland form part of 
the Relationships Scotland network.  Relationships Scotland has policies which cover issues 
such as domestic abuse, child protection, equality and diversity, confidentiality and 
vulnerable adults.  These policies cover all areas of Relationships Scotland’s work, including 
Child Contact Centres. The Chief Executive of Relationships Scotland can provide more 
details on these policies to any person who is interested. 
 
14. There are some Child Contact Centres which are independent and do not form part of 
the Relationships Scotland network.    We are writing to the independent Centres that we are 
aware of to learn more about the policies and procedures which they follow. 
 
15. I recognise the concerns raised by the Petition on Child Contact Centres.   
Relationships Scotland themselves have said that they would support external regulation.   
Our consultation next year will fully consider the issues in relation to Child Contact Centres. 
 
16. Finally, I would like to assure the Committee that the Scottish Government would take 
full account of any recommendations the Committee wishes to make as a result of the 
Petition, either by including points in the forthcoming consultation or through any other 
appropriate means. 
 
 

 
 
 
 



  
 

 ANNEX A – RESPONSE OF JUDICIAL INSTITUTE FOR SCOTLAND 
 

• What judicial training has been available in the past year or so on section 11 of the Children (Scotland) 

Act 1995? 

The JI has run the following specific courses which have focused on, or had components addressing, s11 

orders:- 

March 2016 Children’s Hearings  

May 2016 Residence and Contact  

June 2017 Relocation  

Additionally the JI has on the following dates delivered induction training for newly appointed judicial office 

holders which training has included components addressing, s11 orders:-  

April 2016  

May 2016  

March 2017  

• What issues were covered? 

Appeals against Decisions of Children’s Hearings  

Case Management  

Child welfare Reports 

Child welfare hearings  

Children’s Views 

Contempt of Court 

Minutes for Variation in Family Actions  

Relocation 

Safeguarders  

The Alienated Child  

The Effect of Domestic Abuse on Children 

The Welfare Test in Residence and Contact  

• Who provided the training? 

The training was provided by a combination of judicial office holders, academics, professionals working in the 

field (for example psychiatrists, lawyers) and third sector organisations. 

 

• How many sheriffs and judges attended? 

The courses listed were attended by 95 judicial office holders though that total might include judges who 

attended more than one course. 

 



PE1635/P 

Petitioner submission of 13 November 2017 
 
In response to the submission by the Scottish Government, I note all of the attached 

reports and letters. Given the quantity of information contained within and given that 

most is at best the very beginnings of consultation I will keep my comments as brief 

as possible as they relate to the petition. The letter from the Scottish Government 

(17 June 2017) to stakeholders itself is not only about a review of the 1995 Act but is 

being run in tandem with a Business and Regulatory Impact Assessment (BRIA) 

which is usually about costs and savings. This in and of itself raises concerns that 

this may be a money saving exercise under the guise of review. 

Firstly, in its written response (August 2017) the Law Society of Scotland make a no 

comment response in relation to nearly a quarter of the questions posed in the 

Scottish Government’s letter to stakeholders. 

 

One of the most concerning of these no comment responses occurs in relation to the 

issue of regulation of Child Contact Centres. The Scottish Government asked— 

 

“Should regulation of child contact centres be introduced to lay down standards 

centres would have to meet in areas such as accommodation and training of 

staff?” 

 

Given that Sheriffs frequently require children and parents to use such centres, it is 

incredulous that the Law Society makes no response in relation to what should be a 

matter of concern for all parties who use or instruct that such premises will be used. 

 

How can children be kept safe if the Law Society of Scotland have no comment to 

make about unregulated contact centres? How can they question a system that they 

already use extensively given that there is no apparent alternative? I would also note 

that the board of Relationships Scotland includes some practising lawyers within its 

membership. 

  

In response to that same question, Elaine Sutherland, Professor at Stirling University 

replied— 

 

“This would seem sensible. There is a certain irony in the fact that day care for 

children is regulated and child contact centres are not. Account should be taken 

of the challenging issues that are particularly likely to arise at contact centres. 

Again, a crucial consideration is the provision of adequate funding of contact 

centres.” 

 

Already the question of funding for the provision of contact centres is raised. This is 

a secondary issue, albeit an important one, but one that should not detract from 

ensuring the safety of children. 

 

http://www.gov.scot/Resource/0052/00521809.pdf
http://www.gov.scot/Resource/0052/00524946.pdf
http://www.gov.scot/Resource/0052/00525007.pdf


In its submission of 24 October to the Committee the Scottish Government said that 

it “chaired a Working Group on Child Welfare Reporters, who provide advice to the 

sheriff or judge in section 11 cases”.  

 

From experience this would seem to merely represent what has been the status quo 

as to Child Welfare Reporting, as explained in the Scottish Government’s Guide to 

the Child Welfare Report (March 2016: First edition). 

I believe there are a few things to consider in relation to this guide. 

For example, a Child Welfare Reporter is essentially a stranger to a child, and is paid 

a significant amount of money to carry out the role. The said welfare reporter, 

despite their training, may not have any experience of dealing with children except 

within this role. A child is unlikely to speak to a complete stranger about the perhaps 

complex and potentially frightening relationship they may face in respect of a parent 

without having built up some trust. The “power up power down” initiative touches on 

such issues. 

So too does the Law Society in its written response to the Scottish Government, 

which states— 

“There may be a benefit to more frequent use of Children’s Rights Officers 

(where available) or children’s advocacy workers to bridge the gap between the 

extremes of a child’s views only being taken once by a court appointee/sheriff 

and the child having to instruct a solicitor. Children’s rights officers or children’s 

advocacy workers would allow a child to feel that their view is being 

represented at every stage, but without being required to take steps in the 

(often contentious) litigation beyond that. We reference Children’s Rights 

Officers, but we understand that these are a limited resource, and their primary 

role is not in private, civil cases.”  

However from the Scottish Government’s own guidelines it is also entirely possible 

that a child’s views may not be recorded (as I have highlighted below). The guide 

says that “the report will include— 

 

 The reporter’s remit 

 A summary of the report’s recommendations 

 The information which the reporter has gathered. This could include your 

child’s views [emphasis added] 

 Information about any allegations of abuse raised with the reporter.” 

 

This appears to contradict the statement in the Scottish Government’s letter of 17 

June, which says— 

 

“The Scottish Government is also preparing a Family Justice Modernisation 

Strategy (FJMS).  This is designed to ensure the voice of the child is fully heard 

http://www.gov.scot/Resource/0049/00498001.pdf
http://www.gov.scot/Resource/0049/00498001.pdf
https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-down/videos


in family actions in the courts and that family actions are not subject to 

unnecessary delays.” 

 

The Guide to the Child Welfare Report has a section on what qualifications and 

experience a reporter will have. It states what their profession may be, but not their 

qualifications for the role of Child Welfare Reporter— 

  

“Most reporters are practising solicitors.  Many are family lawyers.” 

 

The law is a broad subject and many solicitors and sheriffs may have a specialism 

outwith the field of family law.  Other professionals trained in the law, such as the 

police, although working in a criminal context recognise the need for specially trained 

staff when it comes to dealing with children despite all officers having similar broad 

training. 

 

Solicitors are professional law practitioners and this should not be taken as read that 

they are the best option to fulfil the role of a Child Welfare Reporter. However, given 

that a solicitor is significantly paid for a child welfare report, it may be unlikely that 

solicitors would be happy to change current practices. 

 

Also the improvement of a form cannot be equated with the appropriate use of it or 

the purposes it was intended for. The views of the child are vitally important as 

Professor Elaine Sutherland states in her response to the Scottish Government 

letter— 

 

“However, sight should not be lost of the rights of the child concerned, 

something reflected in the 1995 Act which makes clear that parental rights are 

conferred to enable parents (and others who may acquire them) to fulfil their 

responsibilities and responsibilities apply only so far as they are in the interests 

of the child. This child-centred approach is wholly consistent with the CRC and 

any changes should be focussed on reinforcing that emphasis. To put it more 

colloquially, a child is a person with rights, not a pie to be fought over or 

portioned out.” 

 

In its submission to the Committee, the Scottish Government refers to 

correspondence it had with the Lord President, noting that “the Lord President has 

reservations about “regulating” Child Welfare Reporters in the absence of any clear 

powers to do so”. This would suggest that the Scottish Government should make 

powers to regulate Child Welfare Reports available.  

 

Another suggestion from the Law Society of Scotland was to have a case 

management review prior to the start of any proceedings. This approach would be 

welcome and would potentially highlight major issues early on in proceedings. 

 

I have noted the comments about Relationships Scotland and its policy and have 

already in previous submissions detailed why these are woefully inadequate and yet 



questions surely have to be raised why the Scottish Government funds such centres 

that are run in such a manner.  

 

I have also noted that the Scottish Government has also noted that Relationships 

Scotland would welcome external regulation for its centres. I have also noted that the 

Scottish Government would welcome recommendations from the Petitions 

Committee with regards to the petition. 

 

Although the proposed review will cover the 1995 Act, it will not cover child contact 

centres. My petition highlights the regulation of such centres as necessary and 

urgent. Any review is likely to take time and this should surely raise concerns, 

especially when Relationships Scotland have already stated that they would 

welcome external regulation. 

 

I am encouraged by the responses from the Law Society on the questions which 

point to potential changes that could be considered to protect individuals and 

children from further abuse whilst engaged with contact cases at court as detailed 

below. 

 

Should any further steps be taken to protect domestic abuse victims and other 

vulnerable parties when a case under part 1 of the 1995 Act is being dealt with 

by the courts?  

“We broadly support the work being done to improve protection of children and 

other vulnerable witnesses in High Court cases involving domestic abuse and 

more broadly in the criminal justice system. We suggest that it may be helpful 

to consider whether any of these measures would be appropriate in cases 

under part 1 of the 1995 Act.” 

Are any changes needed to section 11(7A) to (7E) of the 1995 Act on 

protection from abuse?  

“These sections are wide in scope. Read together, they cover more than just 

domestic abuse. Consideration should be given to their purpose, and whether 

their scope should be broad or narrow. The principle of requiring specific 

consideration to be given to both the effect on the child and the effect on the 

victim/primary carer of a decision which allows a domestic abuser to be 

involved in a child’s life or which requires the victim to engage with them (e.g. 

shared parental rights) is a legitimate and important one, albeit one that may be 

considered to be implied by the welfare principle without further elaboration.  

The Scottish Government will should consider the recent research into these 

provisions conducted by Dr Richard Whitecross.” 

What other steps could be taken to support domestic abuse victims and other 

vulnerable parties in cases under part 1 of the 1995 Act? 

  



“As mentioned above, we suggest consideration of whether measures being 

developed in the criminal justice system would be suitable for use in cases 

under part 1 of the 1995 Act.” 

  

The Scottish Government’s submission to the Committee states that there will be a 

public consultation next year on various issues relating to the 1995 Act. 

 

In relation to this consultation is there clarification as to how it will be publicised? In 

the mean time where does this leave the issue of child contact centres? Is this a way 

of pushing the issue of centres further into the future  and putting off taking any 

action? 

What will be the intention after the public consultation? How long will this process 

take? 
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To:  
 
List of bodies in Appendix A to this letter 
 

 

___ 
 
Our ref:  
17 June 2017 
 
 
Dear colleague 
 
REVIEW OF THE CHILDREN (SCOTLAND) ACT 1995 
BUSINESS AND REGULATORY IMPACT ASSESSMENT (BRIA)  
 
1. This letter asks whether you would be willing to be interviewed this summer as part of 
a Business and Regulatory Impact Assessment (BRIA) process being carried out as part of 
the review of part 1 of the Children (Scotland) Act 1995.   If so, I would be grateful if you 
could contact me by phone or email so we can make the necessary arrangements (please 
note I am on leave the week beginning 3 July 2017).  We expect the interview to last no 
more than 2 hours.  In line with usual BRIA practice, we would aim to come to your offices. 
 
2. This letter is being sent to a number of bodies, listed at Appendix A.  The list of 
proposed questions for the interview is at Appendix B.   There will be no obligation on bodies 
to answer all of the questions.  Each body will be interviewed separately.    At this stage, 
the questions reflect comments which have been made in the past and are designed 
to stimulate discussion: they do not reflect settled Government policy.    
 
3. As you will be aware, the Scottish Government is committed to a review of part 1 of 
the 1995 Act to ensure the interests of children and their need to form and maintain 
relationships with key adults in their lives – parents, step-parents, grandparents and other 
family members – are at the heart of any new statutory measures.    The review of part 1 of 
the 1995 Act will concentrate largely on potential changes to the substantive law.   
 
4. The Scottish Government is also preparing a Family Justice Modernisation Strategy 
(FJMS).  This is designed to ensure the voice of the child is fully heard in family actions in 
the courts and that family actions are not subject to unnecessary delays.  The FJMS is 
largely about potential changes to procedure and practice rather than about the substantive 
law.   Inevitably, though, there are links between the review of part 1 of the 1995 Act and the 
FJMS and the proposed BRIA interview may cover points relevant to the FJMS as well. 
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5. BRIA interviews are usually about costs and savings.   This proposed interview will 
cover those areas but will also cover wider areas as well to ensure the Scottish Government 
has a clear picture of views and concerns held by key bodies in this area before carrying out 
a full public consultation. 
 
6. In the interests of transparency, the Scottish Government will be publishing this letter 
on its website.   The Scottish Government will prepare a note of the BRIA interview and, 
once you have cleared it, would intend to publish this note. 
 
7. After the BRIA interviews have taken place, the Scottish Government would intend to 
consult publicly on the review of part 1 of the 1995 Act and on aspects of the FJMS.  This 
consultation is likely to take place early in 2018.   This consultation will include a Child Rights 
and Wellbeing Impact Assessment (CRWIA); an Equality Impact Assessment (EQIA) and a 
BRIA. In reviewing part 1 of the 1995 Act and in preparing the FJMS, the Scottish 
Government will follow the key principle that the welfare of the child is paramount. 
 
8. I would be grateful if you could: 
 

 let me know If you are willing to be interviewed this summer as part of a Business and 
Regulatory Impact Assessment (BRIA) process being carried out as part of the review 
of part 1 of the Children (Scotland) Act 1995; and 

 if so, contact me by phone or email so we can make the necessary arrangements.    
 
Yours sincerely 
 
 
 
 
SIMON STOCKWELL 
Family and Property 
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APPENDIX A: LIST OF BODIES THIS LETTER IS BEING SENT TO 
 
CALM [Comprehensive Accredited Lawyer Mediators] 
Children and Young People’s Commissioner Scotland 
Children 1st 
Clan Child Law 
Faculty of Advocates 
Families need Fathers 
Family Law Association 
Grandparents Apart UK 
Law Society of Scotland 
Relationships Scotland 
Scottish Child Law Centre 
Scottish Courts and Tribunals Service 
Scottish Legal Aid Board 
Scottish Women’s Aid 
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APPENDIX B: LIST OF QUESTIONS FOR PROPOSED BRIA INTERVIEW ON THE 
REVIEW OF PART 1 OF THE CHILDREN (SCOTLAND) ACT 1995 (THE 1995 ACT). 
 
The questions reflect comments which have been made in the past and are designed 
to stimulate discussion: they do not reflect settled Government policy. 
 
1. Introductory 
 
Please explain what your organisation does and your role within that organisation 
 
2. Voice of the child and putting the child at the centre 
 
Should further steps be taken to ensure the voice of the child is heard in cases under part 1 
of the 1995 Act, in line with the United Nations Convention on the Rights of the Child 
(UNCRC)?  If so, what steps? 
 
Should there be greater emphasis on a child being heard directly by the judge or sheriff? 
 
How could the family justice system provide feedback to the child on decisions by the court 
under part 1 of the 1995 Act?    
 
Should the language used by the courts be simplified and clarified to help children and other 
parties? 
 
Should section 11 of the 1995 Act be amended to make it clear that siblings under 16 can 
apply for contact? 
 
Should the presumption in section 11 of the 1995 Act that children 12 or above are of 
sufficient age and maturity to form a view be removed? 
 
What other steps could be taken to ensure the welfare of the child is always paramount in 
cases under part 1 of the 1995 Act? 
 
3. Domestic abuse 
 
Should any further steps be taken to protect domestic abuse victims and other vulnerable 
parties when a case under part 1 of the 1995 Act is being dealt with by the courts? 
 
Are provisions needed to ban the personal cross-examination of domestic abuse victims by 
their abusers in relation to cases under part 1 of the 1995 Act? 
 
Are any changes needed to section 11(7A) to (7E) of the 1995 Act on protection from 
abuse? 
 
Should section 11 of the 1995 Act be amended so the courts are required, when considering 
if an order should be made, to take into account any relevant criminal convictions a party 
may have and any relevant civil protection orders that may be in place?  
 
What other steps could be taken to support domestic abuse victims and other vulnerable 
parties in cases under part 1 of the 1995 Act? 
 
Is any action needed on domestic abuse risk assessments in section 11 cases?   If so, 
what? 
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4. Parental Responsibilities and Rights (PRRs) and related matters 
 
Should PRRs be extended to all fathers, so fathers are treated in the same way as mothers? 
 
Should joint birth registration be compulsory? 
 
Should section 11 of the 1995 Act be amended so that there is a presumption in favour of 
both parents being involved in bringing up the child, unless this is contrary to the child’s best 
interests?  
 
Is provision needed on unmarried fathers who jointly registered the birth overseas having 
PRRs in Scotland? 
 
Should there be more provision on the involvement of non-resident parents in health and 
education decisions? 
 
Should section 11 of the 1995 Act be amended to lay down a criterion of no presumption in 
favour of contact? 
 
Should section 11 of the 1995 Act be amended so the courts are required to consider 
whether there has been any parental alienation? 
 
Should the Scottish Government take any steps to discourage parental alienation?  If so, 
what? 
 
Should “parental responsibilities and rights” be renamed “parental responsibilities” to make it 
clear that they exist to promote and safeguard the welfare of the child? 
 
Should the criminal court be able to remove a person’s PRRs when that person is found 
guilty of a serious criminal offence? 
 
Should the terms “contact” and “residence” be removed from the legislation to be replaced 
by a term such as “child’s order”? 
 
5. Alternative dispute resolution/mediation 
 
Should the Scottish Government do more to encourage the use of ADR/mediation in cases 
under part 1 of the 1995 Act?   
 
6. Grandparents and other family members 
 
Should section 11 of the 1995 Act be amended so that there is a presumption in favour of 
grandparents and other family members being involved in bringing up the child, unless this is 
contrary to the child’s best interests? 
 
Should section 11 of the 1995 Act be amended to provide that children have a right to 
contact with grandparents and other family members, unless this is contrary to the child’s 
best interests?  
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Should changes be made to the Charter for Grandchildren1? 
 
Should a Parental Responsibilities and Parental Rights Agreement for step-parents [i.e. a 
person married to the child’s parents or who has accepted the child as one of the family] be 
established, so that step-parents could obtain PRRs without going to court? 
 
7. The courts and related matters 
 
Should part 1 of the 1995 Act be amended to make it clear that cases should be dealt with 
expeditiously and delays are contrary to the child’s best interests? 
 
Should time limits be placed on cases under part 1 of the 1995 Act? 
 
Should cases under part 1 of the 1995 Act be removed from the jurisdiction of the Court of 
Session at first instance? 
 
Should steps be taken to make cases under part 1 of the 1995 Act less confrontational?  If 
yes, what steps? 
 
Should steps be taken to make cases under part 1 of the 1995 Act less stressful for the child 
and for the parties?   If yes, what steps? 
 
Should a check-list of factors for the courts to consider when dealing with a case be added to 
section 11 of the 1995 Act? 
 
Are changes needed to commission and diligence [recovery of documents] arrangements in 
relation to cases under part 1 of the 1995 Act? 
 
To encourage consistency, should provision along the lines of section 4(7) of the Judicial 
Factors (Scotland) Act 18802 be added into family legislation? 
 
Can any changes be made to improve how cross-UK border cases on matters such as 
contact are dealt with? 
 
Should there be a statutory Code of Conduct for lawyers dealing with family cases? 
 
8. Enforcement of section 11 orders. 
 
Should imprisonment be removed as a potential penalty for failure to obtemper an order 
under section 11? 
 
How should section 11 orders be enforced? 
 
9. Child welfare (bar) reporters and curators ad litem 
 
Should regulation of child welfare reporters be introduced so that the courts could only 
appoint a person who meets standards laid down in areas such as qualifications, experience 
and training?    
 

                                            
1
 The Charter for Grandchildren is at http://www.gov.scot/Resource/Doc/112493/0027333.pdf  

2
 http://www.legislation.gov.uk/ukpga/Vict/43-44/4/section/4    

http://www.gov.scot/Resource/Doc/112493/0027333.pdf
http://www.legislation.gov.uk/ukpga/Vict/43-44/4/section/4
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Should the work of child welfare reporters be centralised so that reporters are provided to the 
courts through a centralised service, similar to what happens now in relation to safeguarders 
for children’s hearings? 
 
If the work of child welfare reporters were centralised, would you support giving them 
additional functions and duties?  If so, what functions and duties? 
 
Should any regulation of child welfare reporters also cover curators ad litem appointed to 
children in cases under part 1 of the 1995 Act? 
 
10. Regulation of contact centres 
 
Should regulation of child contact centres be introduced to lay down standards centres would 
have to meet in areas such as accommodation and training of staff? 
 
11. Guidance for children and parties 
 
Should there be more public-facing guidance for children and parties about cases under part 
1 of the 1995 Act?   If yes, what? 
 
12. Savings to the public purse 
 
Are you aware of any changes which could be made to how cases under part 1 of the 1995 
Act are dealt with which would produce savings for the public purse? 
 
13 Any other comments 
 
Do you have any other comments? 
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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Family Law Sub-committee welcomes the opportunity to consider and respond to the 

Scottish Government’s review of the Children (Scotland) Act 1995.  The Sub-committee has the following 

comments to put forward for consideration. 

 

Voice of the child and putting the child at the centre 

Should further steps be taken to ensure the voice of the child is heard in cases 

under part 1 of the 1995 Act, in line with the United Nations Convention on the 

Rights of the Child (UNCRC)?  If so, what steps? 

The UNCRC places a high importance on the right for children to participate in decisions that will affect 

them. The current system does provide opportunity for children to express their views, especially in 

disputed cases, but there is potential to further improve this.  

In particular, in situations where there is agreement between the parents, it is less likely that the child’s 

views will be actively sought, and little if no monitoring of whether parents have involved the child in the 

decision making process.  

In disputed cases, there is a wide range of means by which a child’s views can be taken in Part 1 

proceedings before the Sheriff. Those include: by response to the service of the form F9 (where ordered); 

in the context of a child welfare report (or by the appointment of the welfare reporter to take the child’s 

views as a discrete remit); by the appointment of a curator to represent the child’s interests; by the sheriff 

meeting the child and taking their views; or by the child – if of sufficient legal capacity – instructing a 

solicitor to represent him.  
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The legislation (section 11(7) of the 1995 Act) already includes an absolute obligation on the court to, 

firstly, allow the child to express a view where practicable and, secondly, where the child expresses a view 

to take account of that. As a general rule, children who are 6 or older will generally be asked their views (at 

least in the Family court in Glasgow) 

In that context, on the face of it there is already a clear focus on taking account of the child’s views and a 

regime of means to achieve that: the basics are there. What is arguably lacking is the absence of a more 

structured approach to how this happens in practice. It is recognised that there requires to be sufficient 

flexibility to allow a Sheriff (who will be best placed to do so) to determine how a child’s views are best 

taken and considered, and so any changes should not impede that.  

One option could be a requirement for the issue of the views of the child to be (amongst other issues) dealt 

with at a case management hearing shortly after a case is raised. The sheriff can ingather the relevant 

information about the child and, in the context of that and the circumstances of the case, decide (a) 

whether the child’s views need to be taken at this stage and (b) by what means.  

There is an important distinction to be drawn between the child’s views being taken and considered and 

the child’s right of effective participation in the process. For older children with strong views or interests in 

the outcome of the case, the taking of their views may be insufficient. They may wish or require to 

participate in all stages of the decision making process. Again, this is an issue the Sheriff could consider at 

the early case management hearing. The independent person taking the child’s views could make clear to 

them the different options available (from giving their views once through to instructing a solicitor) to ensure 

the child is at the centre of deciding to what extent they participate in the process. Some areas use 

children’s advocacy workers to assist the child, who play a useful role in supporting the child to express a 

view. 

It will have to be kept in mind that if there is then a delay before a decision is taken, the court should take 

further steps to seek the child’s views (see S v S 2002 SC 246).  This could be part of the consideration at 

any pre-proof hearing. Focussing on the child’s view at an early stage and encouraging parties to think 

about it prior to the pre proof hearing would be beneficial. 

In any situation, it is necessary to ensure that sufficient resources are available to fund the provision of 

appropriate methods of enabling a child to able to express their views. 

Should there be greater emphasis on a child being heard directly by the judge or 

sheriff? 

It is important to maintain a range of options for a child to be heard. We do not believe that the child being 

heard directly by the judge or sheriff should be promoted above other options. The most appropriate option 

will depend on the child and the circumstances of the case. There may be good reason why a child’s views 

being taken by a child welfare reporter in a safe, less intimidating environment (such as at school or at 
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home) rather than court. In out cases, the sheriff taking the child’s views may be appropriate where there 

are allegations of undue influence, or disputes about the child’s views.  

There may be a benefit to more frequent use of Children’s Rights Officers (where available) or children’s 

advocacy workers to bridge the gap between the extremes of a child’s views only being taken once by a 

court appointee/sheriff and the child having to instruct a solicitor. Children’s rights officers or children’s 

advocacy workers would allow a child to feel that their view is being represented at every stage, but without 

being required to take steps in the (often contentious) litigation beyond that. We reference Children’s 

Rights Officers, but we understand that these are a limited resource, and their primary role is not in private, 

civil cases. 

How could the family justice system provide feedback to the child on decisions by 

the court under part 1 of the 1995 Act?    

We support the provision of feedback to the child in a manner that is clear and appropriate. The best 

method might depend on the approach to taking the child’s views. If there is an appointed person in 

relation to the child (such as a Children’s Rights Officer; curator; advocacy worker; or solicitor) then that 

person is likely to be best placed to do so. However, in cases where the child does not have an appointee 

of some form, there is no mechanism for the child to be advised of and helped to understand the decisions 

the sheriff has taken. Often, it is left to the parties to explain and, in acrimonious cases, this may not be a 

suitable approach. 

To fill that lacuna, in cases where there is no appointee and the sheriff does not consider it necessary to 

appoint one, the sheriff could be required to prepare a short explanation for the child as to the decision 

taken and why. That would give the child a neutral explanation, tailored to that child’s level of 

understanding and circumstances. In the case of decisions made after proof (i.e. a final order), a child 

friendly explanation of what the sheriff was asked to decision, what the decided and why could be 

prepared. We commend the approach taken by Sheriff Anwar in a recent case where she explained her 

decision on contact in a letter to the children involved.1   

Should the language used by the courts be simplified and clarified to help children 

and other parties? 

Simplification of language can be beneficial for all parties, including children. However, this can be 

challenging in what are often complex cases. Information must be clear and complete. Even if language is 

 

1
 Mr Patrick (a pseudonym) v Mrs Patrick (a pseudonym) [2017] SC GLA 46 
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simplified, it is likely that children and many other parties will still require support to fully understand and 

participate in court proceedings. 

Should section 11 of the 1995 Act be amended to make it clear that siblings under 

16 can apply for contact? 

Yes. At the moment, section 11 frames contact orders as an element of parental rights and responsibilities. 

The controversy as to whether siblings may apply for contact is a significant deficit in our system. The 

dispute is encapsulated in the cases of D v H2  (where it was decided a sibling could not apply) and E v E3 

(where the sheriff declined to follow D v H, citing inter alia the UNCRC).  Amending the Act to settle the 

point by expressly providing for siblings to apply for contact would be beneficial.  

Should the presumption in section 11 of the 1995 Act that children 12 or above are 

of sufficient age and maturity to form a view be removed? 

No. We are not aware of this causing any difficulties in practice, and it provides a useful guideline. 

However, it is important to ensure that any presumption does not have the consequence of implying that 

those below the set age are not normally treated as able to form a view. 

What other steps could be taken to ensure the welfare of the child is always 

paramount in cases under part 1 of the 1995 Act? 

No comment. 

  

 

2
 D v H 2004 SLT (Sh Ct) 73 

3
 E v E 2004 Fam LR 115 
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Domestic abuse 

Should any further steps be taken to protect domestic abuse victims and other 

vulnerable parties when a case under part 1 of the 1995 Act is being dealt with by 

the courts? 

We broadly support the work being done to improve protection of children and other vulnerable witnesses 

in High Court cases involving domestic abuse and more broadly in the criminal justice system. We suggest 

that it may be helpful to consider whether any of these measures would be appropriate in cases under part 

1 of the 1995 Act. 

Are provisions needed to ban the personal cross-examination of domestic abuse 

victims by their abusers in relation to cases under part 1 of the 1995 Act? 

In most cases, Sheriffs are able to exercise their discretion to ensure that cases are conducted 

appropriately. As a last resort it would be appropriate to ban personal cross-examination, but in these 

cases it would be important to provide for appointment of a representative to the person who has been 

prevented from cross-examining, as is currently the case in criminal proceedings. 

Are any changes needed to section 11(7A) to (7E) of the 1995 Act on protection from 

abuse? 

These sections are wide in scope. Read together, they cover more than just domestic abuse. 

Consideration should be given to their purpose, and whether their scope should be broad or narrow. The 

principle of requiring specific consideration to be given to both the effect on the child and the effect on the 

victim/primary carer of a decision which allows a domestic abuser to be involved in a child’s life or which 

requires the victim to engage with them (e.g. shared parental rights) is a legitimate and important one, 

albeit one that may be considered to be implied by the welfare principle without further elaboration.  The 

Scottish Government will should consider the recent research into these provisions conducted by Dr 

Richard Whitecross.4  

 

4 Richard Whitecross, “Section 11 Orders and the “Abuse” Provisions: Family Lawyers’ Experience and 
Understanding of Section 11(7A)-(7E)” Edinburgh Law Review (2017) 21(2) Edinburgh Law Review 269 
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Should section 11 of the 1995 Act be amended so the courts are required, when 

considering if an order should be made, to take into account any relevant criminal 

convictions a party may have and any relevant civil protection orders that may be in 

place?  

If it is thought necessary to specify such a basic and important point, the provisions in section 11(7A) to 

(7E) may be thought to capture these situations.  A child welfare reporter will generally be expected to 

know of them. There may be inconsistency in cases where no child welfare reporter is involved, but parties 

themselves are likely to draw the issue to the attention of the court.  

What other steps could be taken to support domestic abuse victims and other 

vulnerable parties in cases under part 1 of the 1995 Act? 

As mentioned above, we suggest consideration of whether measures being developed in the criminal 

justice system would be suitable for use in cases under part 1 of the 1995 Act. 

Is any action needed on domestic abuse risk assessments in section 11 cases?   If 

so, what? 

These are potentially a powerful instrument to assist the court in making appropriate decisions about 

contact in particular.  We are aware of useful work in this area developed by Relationships Scotland in 

conjunction with other agencies.  In cases where domestic violence is alleged or established, the sheriff 

could be given the power to refer to VIA, MARAC or another third party agency, in the same way as occurs 

in criminal proceedings.  

 

Parental Responsibilities and Rights (PRRs) and related matters 

Should PRRs be extended to all fathers, so fathers are treated in the same way as 

mothers? 

The starting point for any consideration of PRRs must be an understanding that PRRs are conferred for the 

interests of the child, not the parents. The distinction between mothers and fathers in relation to PRRs is 

increasingly difficult to justify. 

There are currently difficulties in situations where a father applies for an order granting PRRs, and the 

mother contests the application. If a mother refuses to permit a DNA test, then it can be difficult to resolve 

this, notwithstanding the Law Reform (Parent and Child) (Scotland) Act 1986, section 6.  It would be helpful 
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to clarify that the court may authorise a sample, even where a mother withholds consent.  Invasive 

procedures are no longer necessary and it will usually be in the interests of the child to clarify paternity. 

However, an automatic grant of PRRs to all fathers would not necessarily offer a solution. There would 

continue to be difficulties in cases where there is a dispute over the fact of paternity.  

In any system, the rights and welfare of the child must be the primary consideration.  

Should joint birth registration be compulsory? 

We do not support compulsory joint birth registration. Difficulties would include managing situations where 

paternity is doubted or unknown.   

Should section 11 of the 1995 Act be amended so that there is a presumption in 

favour of both parents being involved in bringing up the child, unless this is 

contrary to the child’s best interests?  

This is already the situation, as a result of sections 1 and 2 of the 1995 Act.  It is however subject to 

consideration of both practicability and the interests of the child. Each case deserves to be handled 

individually without the onus of proof being an issue for either party, and with the focus on the welfare of 

the individual child in those circumstances.  

Is provision needed on unmarried fathers who jointly registered the birth overseas 

having PRRs in Scotland? 

Clarification of the position is desirable. 

Should there be more provision on the involvement of non-resident parents in 

health and education decisions? 

Decisions relating to health and education are already covered in the specified PRRs, including the right to 

act as the child’s legal representative – which broadly covers the relevant rights to make decisions and 

access information. This, together with the requirement in section 6 of the 1995 Act for holders of PRRs to 

consult one another provides the necessary tools for involvement in health and education decisions.  It is 

however unhelpful that “parent” is differently defined in the Education (Scotland) Act 1980, section 135, 

resulting in a different set of rights vis a vis education authorities.   
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Should section 11 of the 1995 Act be amended to lay down a criterion of no 

presumption in favour of contact? 

A non-resident parent has a responsibility and a right of contact with his or her child (in terms of section 

1(1)(c) and 2(1)(c) of the 1995 Act).  As with the question on presumption in favour of parental 

involvement, above, we similarly do not support any further statutory presumptions either in favour or 

against contact. 

Should section 11 of the 1995 Act be amended so the courts are required to 

consider whether there has been any parental alienation? 

No comment. 

Should the Scottish Government take any steps to discourage parental alienation?  

If so, what? 

No comment. 

Should “parental responsibilities and rights” be renamed “parental responsibilities” 

to make it clear that they exist to promote and safeguard the welfare of the child? 

No. Section 2 of the 1995 Act already provides that a parent has parental rights to enable him or her to fulfil 

parental responsibilities.  The one is the corollary of the other. They co-exist, but are discrete and the 

recognition of that is proper.  

Should the criminal court be able to remove a person’s PRRs when that person is 

found guilty of a serious criminal offence? 

Again, we would emphasise that the focus must be on the best interests of child, rather than the impact on 

a parent. A conviction for a serious criminal offence may be a relevant consideration when assessing what 

is in the best interests of the child. However, the criminal court is unlikely to be the most suitable forum for 

PRRs to be considered, and it is likely that there would be difficulties with this proposal in practice. A judge 

in a criminal case may wish to refer a situation to the relevant social work department or children’s reporter 

if they have concerns. 
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Should the terms “contact” and “residence” be removed from the legislation to be 

replaced by a term such as “child’s order”? 

We are not aware of any particular issues around the use of the terms “contact” and “residence”. 

 

Alternative dispute resolution/mediation 

Should the Scottish Government do more to encourage the use of ADR/mediation in 

cases under part 1 of the 1995 Act?   

We support the appropriate use of ADR, but care must be taken when encouraging ADR use. It is 

important that mediation and other forms of ADR are only used in appropriate cases, and are not a 

mandatory step in the process. There are a wide range of situations that would not be suitable for ADR, 

including but not limited to situations of abuse. Excessive pressure to undertake ADR would not be 

appropriate. Although more can be done by the Scottish Government to encourage the use of ADR in 

suitable cases, amending primary legislation does not seem necessary at this point. Ensuring that funding 

for ADR can be accessed through Legal Aid will be necessary to encourage its use. 

 

Grandparents and other family members 

Should section 11 of the 1995 Act be amended so that there is a presumption in 

favour of grandparents and other family members being involved in bringing up the 

child, unless this is contrary to the child’s best interests? 

No, as discussed above, we do not support this type of statutory presumption. 

Should section 11 of the 1995 Act be amended to provide that children have a right 

to contact with grandparents and other family members, unless this is contrary to 

the child’s best interests?  

The UNCRC puts high importance on family unit, and gives broad definition to family, with child entitled to 

contact with persons with whom the child has a strong personal relationship, unless contrary to best 

interests. The focus of any question of contact must be on the rights of the child, not rights of others to the 

child. It is not clear whether an express provision in the Act would serve any useful purpose. 
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Should changes be made to the Charter for Grandchildren? 

No comment. 

Should a Parental Responsibilities and Parental Rights Agreement for step-parents 

[i.e. a person married to the child’s parents or who has accepted the child as one of 

the family] be established, so that step-parents could obtain PRRs without going to 

court? 

The Society is of the view that PRR agreements for step parents should not be introduced.  In the current 

situation, a step parent can make application under section 11 of the Children (Scotland) Act 1995 for 

PRRs which is an administrative function carried out with the consent of both birth parents. There is no 

appearance in court. The application is by writ supported by affidavits which have been intimated. A new 

procedure would not improve upon the current procedural position. If there were any new form of 

agreement, it would be important to ensure that a best interest test was incorporated, as well as a means 

of allowing the child to express a view and be informed of any agreement. 

There is a minority view that step-parent agreements, along similar lines to section 4 agreements, may be 

beneficial to children as they will allow a consensual, non-court based, provision that reflects the reality of a 

child’s family life.  They are less drastic than adoption, which may be inappropriate.  The drawback has 

always been the difficulty in ensuring that children’s views are appropriately reflected, but older children 

could consent and there could be provision for certification of the child’s view by an independent adult such 

as a teacher or health professional. 

 

The courts and related matters 

Should part 1 of the 1995 Act be amended to make it clear that cases should be 

dealt with expeditiously and delays are contrary to the child’s best interests? 

Although ensuring expeditious management of cases is a good aim, we do not believe that it would be 

effectively achieved through legislation. It would be more helpful to approach this issue by considering 

whether the relevant rules can be streamlined, and whether there is opportunity to create a more 

frontloaded case management system for these cases.  It will also be necessary to ensure that there are 

sufficient resources, in terms of court time, to address children’s cases expeditiously. 

Should time limits be placed on cases under part 1 of the 1995 Act? 
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No. There are benefits to allowing flexibility in case management. If time limits are too strict, there is a 

chance that entire proceedings could fall, creating further delay and potentially resulting in a system that 

does not work in the best interests of children. In addition, there are wider system factors that are 

necessary to progress cases more quickly. This includes, for example, increasing the capacity of the court 

system.  

Court practice notes may be a useful tool for setting guidelines on timeframes for different hearings. Care 

is required to balance structure and consistency with the need for flexibility. 

Should cases under part 1 of the 1995 Act be removed from the jurisdiction of the 

Court of Session at first instance? 

No, we believe that it is helpful to have the option of being able to access the Court of Session in some 

situations, and that the Act should retain the flexibility to choose the most appropriate forum.  In particular, 

if a divorce is proceeding in the Court of Session then it is logical that that Court also considers whether 

orders should be made in respect of children of the marriage.  However, it is helpful that the Court of 

Session may remit cases to the Sheriff Court ex proprio motu (under the Courts Reform (Scotland) Act 

2014, section 93), when this is considered appropriate. 

Should steps be taken to make cases under part 1 of the 1995 Act less 

confrontational?  If yes, what steps? 

No comment. 

Should steps be taken to make cases under part 1 of the 1995 Act less stressful for 

the child and for the parties?   If yes, what steps? 

No comment. 

Should a check-list of factors for the courts to consider when dealing with a case be 

added to section 11 of the 1995 Act? 

No comment. 
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Are changes needed to commission and diligence [recovery of documents] 

arrangements in relation to cases under part 1 of the 1995 Act? 

No comment. 

To encourage consistency, should provision along the lines of section 4(7) of the 

Judicial Factors (Scotland) Act 1880 be added into family legislation? 

No comment. 

Can any changes be made to improve how cross-UK border cases on matters such 

as contact are dealt with? 

No comment. 

Should there be a statutory Code of Conduct for lawyers dealing with family cases? 

No. We believe that the existing framework is suitable for managing the conduct of lawyers dealing with 

family cases. This includes the rules set by the Society regulating the conduct of solicitors, and guidance 

around that. In addition, there are other sources, such as the framework of behaviour for family lawyers 

published by the Family Law Association. A statutory code would risk creating conflicts between existing 

codes and causing a lack of clarity and regulatory confusion without adding anything to the current 

framework. If there are specific issues that it is felt are not adequately being managed under the current 

framework, we would welcome engagement on how best to address those gaps. 

 

Enforcement of section 11 orders 

Should imprisonment be removed as a potential penalty for failure to obtemper an 

order under section 11? 

No. Imprisonment is rarely used, and will often not be suitable, but should be retained as an option for the 

court. 
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How should section 11 orders be enforced? 

Research by the Asser Institute shows that in some countries mediation is used as a measure to give 

effect to court orders.5  This could usefully be considered in Scotland, in the context of the comments 

above on the use ADR. 

 

Child welfare (bar) reporters and curators ad litem 

Should regulation of child welfare reporters be introduced so that the courts could only appoint a 

person who meets standards laid down in areas such as qualifications, experience and training?    

We believe that the current system is working well. Each court is best placed to determine its needs, and 

sheriffs are able to familiarise themselves with individual reporters. Appointment is ultimately dependent on 

the quality of the reports provided, as assessed by the court. 

Should the work of child welfare reporters be centralised so that reporters are 

provided to the courts through a centralised service, similar to what happens now 

in relation to safeguarders for children’s hearings? 

No. Child welfare reporters are generally all solicitors with experience in the particular court for which they 

are appointed. Familiarity with the practice and expectations of that court and sheriffdom is helpful. In 

addition, centralisation may lead to issues of availability, as people may be reluctant to accept instructions 

outside of their normal working area.  

If the work of child welfare reporters were centralised, would you support giving 

them additional functions and duties?  If so, what functions and duties? 

No comment. 

 

 

5
 TMC Asser Instituut, Comparative study on enforcement procedures of family rights (2007) 
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Should any regulation of child welfare reporters also cover curators ad litem 

appointed to children in cases under part 1 of the 1995 Act? 

No comment. 

 

Regulation of contact centres 

Should regulation of child contact centres be introduced to lay down standards 

centres would have to meet in areas such as accommodation and training of staff? 

No comment. 

 

Guidance for children and parties 

Should there be more public-facing guidance for children and parties about cases 

under part 1 of the 1995 Act?   If yes, what? 

No comment. 

 

Savings to the public purse 

Are you aware of any changes which could be made to how cases under part 1 of 

the 1995 Act are dealt with which would produce savings for the public purse? 

No comment. 

 



 

For further information, please contact: 

Marina Sinclair-Chin 

Policy Team  

Law Society of Scotland 

DD: 0131 476 8136 

marinasinclair-chin@lawscot.org.uk 

Any other comments 

Do you have any other comments? 

We have no further comments at this stage. 
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Response of Elaine E Sutherland to 
QUESTIONS for BRIA REVIEW OF PART 1 OF  

THE CHILDREN (SCOTLAND) ACT 1995 
  
1. Introductory 
 
Please explain what your organisation does and your role within that organisation 
 
I am the Professor of Child and Family Law at the Law School, University of Stirling 
and a Distinguished Professor at Lewis & Clark Law School, Portland, Oregon. 
However, this response is offered in my individual capacity and does not necessarily 
reflect the views of either law school or the University of Stirling. Where is seemed to 
me that a question could be answered more appropriately by practitioners, that is 
indicated in my response. I am happy for my response to be made available publicly.  
 
 
2. Voice of the child and putting the child at the centre 
 
Should further steps be taken to ensure the voice of the child is heard in cases under 
part 1 of the 1995 Act, in line with the United Nations Convention on the Rights of the 
Child (UNCRC)?  If so, what steps? 
 
Yes. 
 
It is familiar ground that article 12 of the United Nations Convention on the Rights of 
the Child (CRC) requires that a child be given the opportunity to participate in 
decision-making in all decisions that affect the child, while article 3 gives primacy to 
the child’s best interests. Undoubtedly, there is scope for tension between these two 
requirements, something with which the United Nations Committee on the Rights of 
the Child (UNCRC) struggled initially.1  
 
It has been argued that seeking the child’s views could place the child in a position of 
‘conflicted loyalties’, something that does not serve the child’s welfare. One way to 
avoid that, while respecting obligations under both articles, is to create a system that 
facilitates the expression of views, but minimises the scope for the child to feel 
pressure to do so or to be forced into choosing one parent over the other. In General 
Comment 12,2 the UNCRC elaborated on how that should be done. Bearing in mind 
that how the child is accommodated also needs to be age-appropriate and take 
account of any other special circumstances affecting the child, there should be a 
range of options.  
 
At present, in Scotland, if parents agree on a section 11 type of issue (e.g. residence 
and contact), there is no effective monitoring of whether the child’s views were 
sought at all. Since it is clearly a ‘major decision’, parents are under an obligation to 

                                            
1
 Elaine E Sutherland, ‘Article 3 of the United Nations Convention on the Rights of the Child: The 

Challenges of Vagueness and Priorities’ in Elaine E Sutherland and Lesley-Anne Barnes Macfarlane 
(eds), Implementing Article 3 of the United Nations Convention on the Rights of the Child: Best 
Interests, Welfare and Well-being (Cambridge University Press, 2016), 34-35. 
2
 United Nations Committee on the Rights of the Child, General Comment No 12: The Right of the 

Child to be Heard (2009) CRC/C/GC/12. 
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give the child the opportunity to express views,3 but such evidence as is available 
suggests parents and children have little or no awareness of the statutory 
obligation.4 In theory, a child who was not consulted could seek to challenge the 
decision in court, but very few children are likely to be aware of their rights in this 
respect either. 
 
Better public legal education (of adults and children – see below) would go some 
way towards improving awareness. That, however, would not ensure compliance. 
Monitoring all divorces involving children under the age of 16 might improve 
compliance, but it would not pick up cases of co-operative, separating cohabitant-
parents. Nor would it cover never-together parents who had reached agreement. 
Thus, non-compliance with article 12 is an issue. 
 
In disputed cases, the 1995 Act requires the court to give the child the opportunity to 
express views and to take account of any views the child wishes to express in the 
light of the child’s age and maturity.5 There is a range of options – form F9, report 
from reporting officer, chid meeting with the sheriff and so forth – for eliciting the 
child’s views. This provides the basis for a system that is CRC-compliant. Crucially, 
in disputed cases, the court is able to monitor whether the child was given an 
opportunity to express views. The system of reporting officers appears to work well, 
as does the child speaking with the sheriff directly. 
 
It is worth noting that there is ambiguity in both article 12 and in General Comment 
No 12 over whether the choice of mechanism for expressing views to a court or 
tribunal vests in the child or the state6 but, in either case, it is important that the child 
understands the options.7  
 
One of the Scottish mechanisms, form F9, offers the child a choice, albeit the use of 
form F9 is notoriously flawed and is currently under review. The fundamental flaw is 
that sending a letter to a child is an inadequate way to ensure that the child receives 
and understands the information and has a full and free opportunity to respond. 
Certainly, for many children, simply listing the options on a form will not ensure that 
they have meaningful understanding of what is available to them.  
 
Ideally, an independent person should explain the options to the child and be 
available to answer any questions. That person might also assist the child in 
expressing views. The existing system of safeguarders could be used as a model 
here, albeit the safeguarder’s primary concern is with welfare. That suggests that the 
‘child’s advocate’, envisaged by the Children’s Hearings (Scotland) Act 2011, s 122, 

                                            
3
 Children (Scotland) Act 1995, s 6. 

4
 Elaine E Sutherland, ‘Listening to the Child’s Voice in the Family Setting: From Aspiration to Reality’ 

(2014) 26(2) Child & Family Law Quarterly 152, 169-171. 
5
 Section 11(7)(b). 

6
 See, Elaine E Sutherland, ‘Listening to the Voice of the Child: The Evolution of Participation Rights’ 

(2013) 26 New Zealand Law Review 335, 344-345. 
7
 General Comment No 12, para 15(g), refers to the various aspects of the state’s obligation as 

including ‘Providing appropriate information to children in a language they can understand, and to 
their families and caregivers, so that they understand the scope of the right protected under article 3, 
paragraph 1, as well as creating the necessary conditions for children to express their point of view 
and ensuring that their opinions are given due weight.’ 
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might be more appropriate. Obviously, such a system would be more expensive than 
what is done at present by sending out a form.  
  
Should there be greater emphasis on a child being heard directly by the judge or 
sheriff? 
 
That option should certainly be retained, but I would not go as far as prioritising it 
over other options, like the use of a third-party intermediary. 
 
How could the family justice system provide feedback to the child on decisions by 
the court under part 1 of the 1995 Act?    
 
Were a system to be created whereby a person communicated the options for 
expressing views to the child (see above), that person could provide feedback as 
well. 
  
Should the language used by the courts be simplified and clarified to help children 
and other parties? 
 
Yes. 
 
Simplifying the language used in court and other legal procedures would 
undoubtedly be helpful to children and to many adults. While there are times when 
precision requires the use of specialist terminology, there is scope for increased use 
of ‘plain English’. 
 
The challenge here is how the process of simplification can be taken forward. 
Perhaps the judiciary could lead the way, something to which practitioners would be 
likely to respond. Similarly, newer members of the profession would learn from how 
more senior colleagues express themselves. Steps are already being taken in terms 
of accessible language and an example that comes to mind is the replacement of the 
term ‘party litigant’ with ‘self-represented litigant’, something that the person in the 
street is more likely to understand.    
  
Should section 11 of the 1995 Act be amended to make it clear that siblings under 
16 can apply for contact? 
 
Yes. 
 
The current conflicting court decisions8 on this issue create uncertainty and the 
amendment proposed would provide desirable clarity. 
 
  

                                            
8
 The decisions are D v H 2004 SLT (Sh Ct) 73 and E v E 2004 Fam LR 115 
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Should the presumption in section 11 of the 1995 Act that children 12 or above are of 
sufficient age and maturity to form a view be removed? 
 
Probably.  
 
General Comment 12 emphasises that there is no age limit for expression of views 
under article 12 of the CRC and discourages states from imposing age limits.9 
Section 11 does not create a restrictive age limit. Rather, it creates a positive 
presumption of capacity. This should be beneficial to children, aged 12 or over, while 
not precluding younger children from expressing views. Indeed, there are numerous 
examples of the courts taking account of the views of children under 12. However, it 
would be possible for the presumption in section 11 to be interpreted (erroneously, in 
my view) in such a way that it places the onus on a child under 12 to demonstrate 
maturity. Practitioners will be able to advise on whether this is happening. In the light 
of the (potential) danger, it may be better to remove the presumption.  
 
What other steps could be taken to ensure the welfare of the child is always 
paramount in cases under part 1 of the 1995 Act? 
 
For cases where the court becomes involved, a checklist of welfare factors might be 
useful in this respect and that is discussed in the response to Question 7, below.  
Where parents reach agreement without court oversight, such a checklist is unlikely 
to make any difference since most parents are likely to be unaware of it.  
 
One strategy, found in other jurisdictions and designed to help parents focus on their 
child’s welfare as they navigate the process of relationship breakdown, is to mandate 
attendance at parenting classes for all divorcing parents of children under a specified 
age (possibly 16).10 The classes seek to highlight the adverse impact of divorce on 
children and how to minimise it, while providing an opportunity to remind parents that 
their child’s welfare is the priority. Parents are not normally required to attend 
classes together although some choose to do so. Providing these classes has cost 
implications and, again, such a system would not reach parting cohabitants who had 
reached agreement. Perhaps more fundamentally, it can be anticipated that some 
parents will be resistant to attending classes and might argue that any requirement 
to do so interferes with their ECHR, article 8, rights. 
 
Another issue that is worth flagging up in this context is the relationship between 
‘welfare’ and ‘wellbeing’. It is understood that, when the word ‘wellbeing’ was being 
discussed in the context of the Children and Young People (Scotland) Act 2014, a 
suggestion was made that it should replace ‘welfare’ in other legislation. Were this 
suggestion to resurface, it should be resisted. The welfare test – the Scottish version 
of what is known as the ‘best interests test’ elsewhere – has a long history. Despite 

                                            
9
 General Comment 12, para 21, provides, ‘The Committee emphasizes that article 12 imposes no 

age limit on the right of the child to express her or his views, and discourages States parties from 
introducing age limits either in law or in practice which would restrict the child’s right to be heard in all 
matters affecting her or him.’ 
10

 While such classes are mandated in the majority of states in the United States and have met with 
considerable support, they are not without their critics. The literature is vast and, for a good overview, 
see, Peter Salem, Irwin Sandler and Sharlene Wolchik, ‘Taking Stock of Parent Education in the 
Family Courts: Envisioning a Public Health Approach’ 51 Family Court Review 131 (2013). 
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discussion of its indeterminacy, in academic circles, its value has long been 
appreciated.11  The Scottish courts have developed an expertise in evaluating 
welfare and, in this, might be assisted by a checklist of welfare factors of the kind 
discussed in the response to Question 7, below.  Whatever the challenges of 
‘welfare’ it is significantly less ambiguous than ‘wellbeing’, a much more recent 
arrival in Scottish legislation. 
 
 
3. Domestic abuse 
 
Should any further steps be taken to protect domestic abuse victims and other 
vulnerable parties when a case under part 1 of the 1995 Act is being dealt with by 
the courts? 
 
It would be helpful to consolidate the complex array of legislation in this area. 
 
Are provisions needed to ban the personal cross-examination of domestic abuse 
victims by their abusers in relation to cases under part 1 of the 1995 Act? 
 
Practitioner question. 
  
Are any changes needed to section 11(7A) to (7E) of the 1995 Act on protection from 
abuse? 
 
See response to question 7, below, on welfare checklist. 
 
Should section 11 of the 1995 Act be amended so the courts are required, when 
considering if an order should be made, to take into account any relevant criminal 
convictions a party may have and any relevant civil protection orders that may be in 
place?  
 
See response to question 7, below, on welfare checklist. 
 
What other steps could be taken to support domestic abuse victims and other 
vulnerable parties in cases under part 1 of the 1995 Act? 
 
Practitioner question. 
  
Is any action needed on domestic abuse risk assessments in section 11 cases?   If 
so, what? 
 
See response to question 7, below, on welfare checklist. 
 
 
  

                                            
11

 See, Robert H. Mnookin, ‘Child Custody Adjudication: Judicial Functions in the Face of 
Indeterminacy’ (1976) 39 Law and Contemporary Problems 226, 282 (‘While the indeterminate best-
interests standard may not be good, there is no available alternative that is plainly less detrimental.’).   
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4. Parental Responsibilities and Rights (PRRs) and related matters 
  
Should PRRs be extended to all fathers, so fathers are treated in the same way as 
mothers?  
 
The idea of all parents being treated equally is not only attractive, it is consistent with 
the ECHR, the decisions of the ECtHR12 and respecting the child’s rights under the 
United Nations Convention on the Rights of the Child, articles 2, 9 and 18. 
 
However, sight should not be lost of the rights of the child concerned, something 
reflected in the 1995 Act which makes clear that parental rights are conferred to 
enable parents (and others who may acquire them) to fulfil their responsibilities13 and 
responsibilities apply only so far as they are in the interests of the child.14 This child-
centred approach is wholly consistent with the CRC and any changes should be 
focussed on reinforcing that emphasis. To put it more colloquially, a child is a person 
with rights, not a pie to be fought over or portioned out. 
 
Mothers and ‘married fathers’ already have PRR automatically, as do non-marital 
fathers who register their paternity.15 The difficulty arises when a mother seeks to 
prevent a non-marital father from registering. Married fathers benefit from the 
presumption of paternity.16 Where the parents are not married to each other and the 
child’s paternity is at issue, the mother holds all the cards. She can prevent the 
claimant-father from registering paternity and, should he seek to establish parentage 
in court, she can obstruct him further by refusing to consent to DNA testing of the 
child.17  
 
The simple solution here would be to empower the court to consent to DNA testing of 
the child in the face of maternal opposition. Were such a power to be vested in the 
court, an aggrieved mother might argue that this overriding of her opposition violates 
respect for her article 8 rights. Such an argument is unlikely to succeed when set 
alongside the child’s right to crucial information about identity. It should be 
remembered that it is the child, not the mother, who would be tested. Her right to 
consent is simply a convenient way to accommodate the fact that the child is too 
young to do so. Where the mother exercises her right in a manner that denies the 
child crucial information about identity, there is good reason to provide for the 
necessary consent coming from elsewhere. While its thinking in this area continues 
to evolve, the European Court has been increasingly supportive of such information 
being available.18 A more challenging question is whether the court should have the 
power to refuse testing on the basis of the welfare test.  
 

                                            
12

 See Schneider v Germany (2012) 54 EHRR 12.   
13

 1995 Act, s 2(1). 
14

 1995 Act, s 1(1). 
15

 1995 Act, s 3(1). 
16

 Law Reform (Parent and Child) (Scotland) Act 1986, s 5(1)(a). 
17

 1986 Act, s 6. 
18

 Subsequent to its decision in Odièvre v France (2004) 38 E.H.R.R. 43, where the Court addressed 
the specific circumstances of the French practice of ‘accouchement sous X’, it has moved to a more 
supportive position in terms of the individual’s right to information about identity. See, Mortensen v 
Denmark (2006) 43 E.H.R.R. SE9; Jäggi v Switzerland, Application No.58757/00, judgment 13 July 
2006; Pascaud v France, Application No.19535/08, judgment of 16 June 2011. 
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If paternity is established, then PRR should attach automatically and any disputes 
over them could be addressed in the usual way. 
  
Should joint birth registration be compulsory? 
 
No.   
 
That approach is taken in England and Wales, subject to an exception to 
accommodate maternal ignorance of the father’s identity or fear of harm from the 
child’s father.19 The flaw with this approach is that it moves the decision in what 
could be a situation of conflict from the courts to an administrative process. It is 
better to leave disputes firmly with the courts. 
 
Should section 11 of the 1995 Act be amended so that there is a presumption in 
favour of both parents being involved in bringing up the child, unless this is contrary 
to the child’s best interests?  
 
No. 
 
Most parents already have PRR and, thus, are entitled to be involved in the 
upbringing of their child. If any of an individual’s PRR have been removed by a court, 
it is reasonable to assume the court did so taking full account of the child’s welfare 
(best interests). Should circumstances change, the parent can return to the court and 
seek a fresh decision on PRR. Creating a presumption of this kind would add nothing 
to existing law.   
 
Is provision needed on unmarried fathers who jointly registered the birth overseas 
having PRRs in Scotland? 
 
Yes. 
 
I raised this issue in the second edition of Child and Family Law as a theoretical 
possibility. While I am not aware of it arising in any reported case, it would be as well 
to address it, lest a case occur. 
  
Should there be more provision on the involvement of non-resident parents in health 
and education decisions? 
 
No. 
 
Involvement in such decisions is a facet of having PRR and where a parent has 
retained these, the right to be involved in health and education issues will continue. It 
is understood that problems sometimes occur due to the practice of, for example, a 
particular school. However, issues of that kind are best addressed by providing clear 
guidelines to schools, hospitals and the like and appropriate training of personnel, 
rather than by way of legislation.   
 

                                            
19

 Welfare Reform Act 2009, s 56 and Sched 6. 
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Should section 11 of the 1995 Act be amended to lay down a criterion of no 
presumption in favour of contact? 
 
No. 
 
Individualised decision-making is preferable to having presumptions. See further, 
response to question 7, below, on welfare checklist. 
  
Should section 11 of the 1995 Act be amended so the courts are required to 
consider whether there has been any parental alienation? 
 
See response to question 7, below, on welfare checklist. 
 
Should the Scottish Government take any steps to discourage parental alienation?  If 
so, what? 
 
It is difficult to see what legal steps could be taken in dealing with what has come to 
be known as ‘parental alienation’ since it involves, sometimes subtle, human 
behaviour, something for which it would be difficult, if not impossible, to legislate. 
  
Should “parental responsibilities and rights” be renamed “parental responsibilities” to 
make it clear that they exist to promote and safeguard the welfare of the child? 
 
No. 
 
The legislation itself is quite clear (see the second paragraph of my response to this 
question).  
 
Should the criminal court be able to remove a person’s PRRs when that person is 
found guilty of a serious criminal offence?  
 
No.  
PRRs are about the welfare of the child, not the punishment of the parent. 
 
Should the terms “contact” and “residence” be removed from the legislation to be 
replaced by a term such as “child’s order”? 
 
This term has a nice, child-centred focus, but it is unclear whether the proposal 
would be to use the term for all of the orders the court can make under section 11(2) 
or only for contact and residence. Arguably it is better to keep the current 
terminology because it makes clear the particular issue being addressed.   
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5. Alternative dispute resolution/mediation 
  
Should the Scottish Government do more to encourage the use of ADR/mediation in 
cases under part 1 of the 1995 Act?    
 
ADR has much to offer in appropriate cases and should be supported and fully 
resourced. However, it should also be remembered that it is not appropriate in all 
cases and we must be vigilant to avoid any suggestion of that oxymoron ‘mandatory 
mediation’. It will be remembered that the experiment with ‘mandatory mediation’ in 
England and Wales, in the 1990s, was abandoned fairly quickly because of its 
adverse consequences. 
 
 
6. Grandparents and other family members 
  
Should section 11 of the 1995 Act be amended so that there is a presumption in 
favour of grandparents and other family members being involved in bringing up the 
child, unless this is contrary to the child’s best interests? 
 
No. 
 
Grandparents are a diverse group, ranging from supportive quasi-parents to virtual 
strangers, with some enhancing the family dynamic and others brining disharmony. 
Similarly, other family members vary in terms of their involvement with the child and 
the extent to which it serves the child’s interests. It would be a mistake to make any 
assumptions about particular relationships. Grandparent and others can always 
apply to the court under section 11. If inter-family relations have reached the point of 
litigation, then there is clearly an issue to be addressed and the court can do that, 
applying the section 11 principles.  
 
Should section 11 of the 1995 Act be amended to provide that children have a right 
to contact with grandparents and other family members, unless this is contrary to the 
child’s best interests?  
 
No. 
 
At first sight, this looks attractively child-centred at the same time as it recognises, as 
does the CRC, the importance of the family in a child’s life. However, a child can 
already apply for contact with other family members. The fundamental problem with 
creating a child’s right to contact with a grandparent is that it proceeds on the same 
assumption as giving the grandparent the right: that contact will serve the child’s 
welfare. In truth, this is simply an attempt to create a right for grandparents by a 
different route and it should be rejected for the reasons set out above.   
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Should changes be made to the Charter for Grandchildren20?  
 
This Charter was designed to mollify grandparents after they failed to secure the 
presumption in favour of contact that they were seeking when what became the 1995 
Act was making its way through the Westminster parliament. Since then, some have 
sought to have it given statutory teeth, seeking to achieve a presumption in favour of 
grandparent contact. For the reasons outlined above, this is undesirable. 
 
Should a Parental Responsibilities and Parental Rights Agreement for step-parents 
[i.e. a person married to the child’s parents or who has accepted the child as one of 
the family] be established, so that step-parents could obtain PRRs without going to 
court? 
 
No, despite the fact that such agreements between parents and step-parents are 
available in England and Wales.21  
 
Where step-parents are acting as full-blown parents, it can be argued that they 
should have all the PRRs of a parent so that they can offer the child the same level 
of protection. If these PRRs could be secured by agreement, step-parents would be 
saved the trouble and expense of seeking a court order. 
 
However, not all step-parents fulfil a full parenting role. They are a diverse group, 
with some being nothing more than a, sometimes uneasy, co-resident with the child. 
It might be argued that the fact that the child’s parent agrees to endow PRRs on the 
step-parent is, in itself, proof that the step-parent plays a significant and beneficial 
role in the child’s life. That might often be the case, but the consenting parent may 
have any number of other motives, like a desire to demonstrate trust in the step-
parent or to create a ‘proper family’. Perhaps the most fundamental objection is that 
these agreements commodify children by parcelling out PRRs to the parent’s new 
partner – or, indeed, to a succession of partners. Certainly, the child would have the 
right to express views on this ‘major decision’ but, as we have seen, there are doubts 
over whether all parents are aware that they are required to take account of these 
views or would, in fact, do so. 
 
  
7. The courts and related matters 
 
Should part 1 of the 1995 Act be amended to make it clear that cases should be 
dealt with expeditiously and delays are contrary to the child’s best interests? 
 
Such a statement is undoubtedly true, but a statutory declaration would, by itself, 
have no practical effect. Dealing with these cases expeditiously requires that 
resources be devoted to them. 
 
  

                                            
20

 The Charter for Grandchildren is at http://www.gov.scot/Resource/Doc/112493/0027333.pdf  
21

 Adoption and Children Act 2002, s 112. 

http://www.gov.scot/Resource/Doc/112493/0027333.pdf
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Should time limits be placed on cases under part 1 of the 1995 Act? 
 
No. 
 
Setting an arbitrary time limit would deprive the courts of the necessary flexibility. It is 
also unclear what consequences would flow from failing to meet the deadline. Would 
cases fall and have to be started again? Any such outcome would not serve the 
welfare of the child involved. 
 
Should cases under part 1 of the 1995 Act be removed from the jurisdiction of the 
Court of Session at first instance? 
 
No. 
 
While it is appropriate to deal with most of these cases in the sheriff court, there may 
be instances when the Court of Session is the better forum. 
 
Should steps be taken to make cases under part 1 of the 1995 Act less 
confrontational?  If yes, what steps? 
 
Making cases less confrontational is certainly a desirable goal, but it is doubtful that 
legislation is the way to achieve it. Confrontation has its roots in the attitudes and 
conduct of the parties (usually, the parents) or one of them. ‘Mandatory mediation’ 
should not be viewed as the way to reduce confrontation. 
 
Should steps be taken to make cases under part 1 of the 1995 Act less stressful for 
the child and for the parties?   If yes, what steps? 
 
Again, this is a desirable goal. However, again, the stress has its roots in the attitude 
and conduct of the parents or one of them and, again, this is not something that can 
be addressed by legislation. 
 
Should a check-list of factors for the courts to consider when dealing with a case be 
added to section 11 of the 1995 Act? 
 
Yes. 
  
In its original form, the 1995 Act followed the Scottish Law Commission’s 
recommendation, rejecting such a checklist on the basis that it would be necessarily 
incomplete, might divert attention from other factors which ought to be considered 
and might result in judges taking a mechanical approach to decision-making.22 It 
preferred an approach that emphasised individualised decision-making in each case. 
 
Subsequently, the Family Law (Scotland) Act 2006 amended the 1995 Act, s 11, 
adding two factors that the court must take into account when considering making an 
order in relation to PR&R – protecting the child from domestic abuse and taking 
account of the prospect of parental cooperation. The result is a partial welfare 
checklist that highlights two relevant factors, but makes no mention of other 

                                            
22

 Report on Family Law (Scot Law Com No 135, 1992), paras 5.20-5.23 
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considerations that might be of equal or greater relevance in a given case. Arguably, 
having a partial checklist is worse than having none at all. 
 
Thus, consideration should be given to introducing a checklist that is more 
comprehensive. Any checklist should be framed such that it does not detract from 
individualised decision-making. It would simply be a tool that could be used to 
ensure the paramountcy of the child’s welfare. Such checklists are found in many 
other jurisdictions23 and have attracted support from academics.24    
 
Significantly, in General Comment No 14, the UNCRC indicated support for the use 
of checklists, with the Committee indicating that it ‘considers it useful to draw up a 
non-exhaustive and non-hierarchical list of elements that could be included in a best-
interests assessment by any decision-maker having to determine a child's best 
interests.’25 That guidance, when taken with the prevailing norm in other jurisdictions, 
suggests that the time has come to revisit the possibility of devising a welfare 
checklist in Scotland. 
 
Devising any checklist will be challenging and it can be anticipated that various 
interest groups will push hard for particular factors to be included. Many of the issues 
addressed in question 4 are likely to feature and there is sure to be robust debate on 
issue like past domestic abuse in the parents’ relationship, shared/equal parenting, 
‘parental alienation’ and promoting the child’s relationship with other family 
members. These are issues of concern in modern Scotland and we should not shy 
away from them simply because addressing them is challenging and sometimes 
uncomfortable. The key element to keep in mind is the UNCRC injunction that any 
checklist should be ‘non-exhaustive and non-hierarchical’. 
 
Are changes needed to commission and diligence [recovery of documents] 
arrangements in relation to cases under part 1 of the 1995 Act? 
 
Practitioner question. 
 
To encourage consistency, should provision along the lines of section 4(7) of the 
Judicial Factors (Scotland) Act 188026 be added into family legislation? 
 
Practitioner question. 
 
  

                                            
23

 For example, statutory checklists are found in the legislation in Australia, England and Wales and 
New Zealand and the United States. 
24

 Robert H. Mnookin, ‘Child Custody Adjudication: Judicial Functions in the Face of Indeterminacy’ 
(1976) 39 Law and Contemporary Problems 226, Barbara Bennett Woodhouse, ‘Child Custody in the 
Age of Children’s Rights’ (1999) 33 Family Law Quarterly 815, 829; Mitchell Woolf, ‘Coming of age? – 
the principle of “the best interests of the child”’ (2003) 2 European Human Rights Law Review 205, 
208. Warshak argues that they can ‘minimize the drawbacks of the best-interests standard while 
retaining its virtues’: Robert A Warshak, ‘The Approximation Rule, Child Development Research, and 
Children’s Best Interests After Divorce’, (2007) 1(2) Child Development Perspectives 119, 120. 
25

 General Comment No. 14 on the right of the child to have his or her best interests taken as a 
primary consideration (art 3, para. 1), CRC/C/GC/14 (2013), para 50. 
26

 http://www.legislation.gov.uk/ukpga/Vict/43-44/4/section/4    

http://www.legislation.gov.uk/ukpga/Vict/43-44/4/section/4
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Can any changes be made to improve how cross-UK border cases on matters such 
as contact are dealt with? 
 
Practitioner question. 
 
Should there be a statutory Code of Conduct for lawyers dealing with family cases? 
 
No. 
 
The legal profession in Scotland is held to the highest standards through a system of 
self-regulation. In the occasional cases where a practitioner fails to meet these 
standards, there are serious sanctions. I am not aware of any evidence that supports 
the need for further regulation.   
  
 
8. Enforcement of section 11 orders. 
  
Should imprisonment be removed as a potential penalty for failure to obtemper an 
order under section 11? 
 
No. 
 
The courts are rightly reluctant to imprison for failure to obtemper a section 11 order 
because this most often relates to obstruction of contact by the resident parent and 
removal of the obstructive, resident parent is unlikely to serve the child’s welfare.27 
However, they have done so on occasion and there is a benefit in the court retaining 
this option for particularly egregious cases.28   
 
How should section 11 orders be enforced? 
 
The options here are rather limited and were summarised by Bracewell J., in 
England, as being (1) send the parent to prison; (2) fine the parent; (3) transfer 
residence to the other parent; or (4) ‘give up’.29 Sadly, I am at a loss to think of what 
more could be done, beyond persuasion, counselling or therapy. It is doubtful that 
these strategies would make much difference with particularly intransigent 
individuals. 
 
 
  

                                            
27

 SM v CM 2017 SLT 197. 
28

 M v S 2011 SLT 918. 
29

 V v V (contact: implacable hostility) [2004] 2 FLR 851, para 10. 
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9. Child welfare (bar) reporters and curators ad litem 
  
Should regulation of child welfare reporters be introduced so that the courts could 
only appoint a person who meets standards laid down in areas such as 
qualifications, experience and training?    
 
That would seem desirable since the person is playing an important role in the final 
decision. There is a risk that this standards could result in delays due to shortage of 
qualified persons being available, particularly in more rural areas. However, 
according paramountcy to the welfare of the children requires that only suitably 
qualified people are appointed. 
 
Should the work of child welfare reporters be centralised so that reporters are 
provided to the courts through a centralised service, similar to what happens now in 
relation to safeguarders for children’s hearings? 
 
A consistent approach would seem sensible unless there is good reason for a 
different approach. Centralisation would address the potential problem of shortages 
in particular areas. However, before taking a decision on this it would be worth 
assessing how centralisation has worked in relation to safeguarders (any 
benefits/problems/room for improvement). 
 
If the work of child welfare reporters were centralised, would you support giving them 
additional functions and duties?  If so, what functions and duties? 
 
Nothing comes to mind. 
 
Should any regulation of child welfare reporters also cover curators ad litem 
appointed to children in cases under part 1 of the 1995 Act? 
 
Again, a consistent approach would seem sensible unless there is good reason for a 
different approach (and subject to the caveat above). 
  
 
10. Regulation of contact centres 
 
Should regulation of child contact centres be introduced to lay down standards 
centres would have to meet in areas such as accommodation and training of staff? 
 
This would seem sensible. There is a certain irony in the fact that day care for 
children is regulated and child contact centres are not. Account should be taken of 
the challenging issues that are particularly likely to arise at contact centres. Again, a 
crucial consideration is the provision of adequate funding of contact centres. 
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11. Guidance for children and parties 
 
Should there be more public-facing guidance for children and parties about cases 
under part 1 of the 1995 Act?   If yes, what? 
 
Yes. 
 
There is already some provision in Scotland and the useful literature on Parenting 
Agreements comes to mind. However, we could do a lot more and there is a rich 
seam to be mined by looking at what is done in other jurisdictions. Following up on 
that could be done by way of a research project – or two, one focussing on children 
and the other on adults. 
 
 
12. Savings to the public purse 
 
Are you aware of any changes which could be made to how cases under part 1 of 
the 1995 Act are dealt with which would produce savings for the public purse? 
 
No.  
 
A number of the problems in the area are exacerbated by attempts to save money. 
Changes to legal aid have made practicing in the area less attractive to solicitors, 
leading to shortage of provision in some areas. Court closures have led to delays 
and some families having to travel further to secure a hearing, resulting in increased 
expense. 
 
13 Any other comments 
 
Do you have any other comments? 
 
Ignorance of the law, on the part of children and adults, is a problem. This is not an 
issue that is confined to family law and far more needs to be done in terms of public 
legal education. Generating adult interest in the law is notoriously difficult – at least, 
until the law becomes relevant to an individual – and this is not the place to explore 
how that could be done.  
 
However, children are a more accessible group. Since most children attend school 
they are something of a captive audience. It would not be difficult to create a course 
in schools dealing with basic legal principles and how they apply in specific areas 
(including family disputes). Such course are available in the United States.30 Ideally, 
the course would be mandatory for all pupils, albeit that might raise issues of 
curriculum overcrowding and (less persuasively, in my view) parental rights.  
 
 
EES 
20 September 2017 

                                            
30

 See the Street Law programmes: http://streetlaw.org/en/home 

http://streetlaw.org/en/home
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The Lord President of the Court of Session 
 
By e-mail to rflinn@scotcourts.gov.uk 
 

 

___ 
 
Our ref: A14320783 
16 September 2016 
 
 
Dear Lord President 
 
CHILD WELFARE REPORTERS 
 
Introduction 
 
1. As you will be aware, the Scottish Government has chaired a Working Group on bar 
reporters and a sub-group of that Working Group.1  Following amendments to the court 
rules2, such persons are now known as child welfare reporters.  
 
2. The terms of the reference for the Working Group were outlined in a background 
paper produced by the Scottish Government3. 
 
3. This letter: 
 

 briefly outlines the outcomes of the working group; 

 invites you to consider a proposed scheme, prepared by the Group, on the training 
which should be required to be a child welfare reporter or as a curator ad litem to 
children; 

 asks you to note that we have asked Sheriffs Principal to consider whether any 
guidance to litigants issued in the courts in their sheriffdom should be withdrawn, now 
that national guidance is available. 

 
4. Information on the Working Group and the sub-group has been published on the 
Scottish Government’s website, in line with general principles of transparency.  We will 

                                            
1
 Further papers available at http://www.gov.scot/Topics/Justice/law/17867/reporters  

2
 Amendments to court rules have now been made and are at 

http://www.legislation.gov.uk/ssi/2015/312/contents/made   They came into force on 26 October 2015.   Equivalent 
provision has been made in respect of civil partnership actions: 
http://www.legislation.gov.uk/ssi/2016/102/introduction/made  
3
 The terms of reference were included in http://www.gov.scot/Resource/0043/00435549.pdf  

mailto:rflinn@scotcourts.gov.uk
http://www.gov.scot/Topics/Justice/law/17867/reporters
http://www.legislation.gov.uk/ssi/2015/312/contents/made
http://www.legislation.gov.uk/ssi/2016/102/introduction/made
http://www.gov.scot/Resource/0043/00435549.pdf
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publish this letter on the website.  We will also need to let the Working Group and other 
interested stakeholders know how you respond to this letter.  Please let me know whether 
you would be content for us to publish your response. 

 
Summary of outcomes of the working group 
 
5. The sub-group made recommendations to the Family Law Committee of the Scottish 
Civil Justice Council (SCJC) in connection with both the Ordinary Cause rules (chapter 33) 
and the Rules of the Court of Session (chapter 49).  Those amendments focus on the role of 
the child welfare reporter and the purposes of their appointment with a view to better 
directing the investigations undertaken by a child welfare reporter and better directing the 
contents of reports to the court.   As indicated above, similar provision has been made in the 
civil partnership rules. 
 
6. The sub-group also considered a draft “Guide to the Child Welfare Report”, aimed at 
litigants, and draft instructions to child welfare reporters.     The Guide to the Child Welfare 
Report has now been published4 and the instructions to child welfare reporters have also 
been published5.   The Scottish Government also intends to produce a guide to child welfare 
reports for children. 
 
7. The Scottish Government is aware that, in some sheriffdoms, the courts may be 
issuing local guidance to litigants on child welfare reporters.   We have suggested to Sheriffs 
Principal that now that all-Scotland guidance is available, they may wish to consider if any 
local guidance issued in the courts in their sheriffdom could be withdrawn. 
 
8. The Scottish Government will monitor carefully the impact of the work carried out by 
the Working Group and will provide regular updates to the Family Law Committee of the 
SCJC. 
 
Induction, training and continuing professional development for child welfare 
reporters  
 
9. To dovetail with the amendments to court rules, the Working Group also considered 
the induction, training and continuing professional development which child welfare reporters 
need.  
 
10. Presently, lists of reporters are maintained by the Lord President and the Sheriffs 
Principal and administered by the Scottish Courts and Tribunals Service (SCTS).  There is, 
as the Working Group understands it, no consistency of approach across Scotland in terms 
of entry and exit to the lists.  The SCTS has been working to ensure that every person on the 
existing lists and every new person appointed to the lists is a member of the Protecting 
Vulnerable Groups (PVG) scheme.  The Working Group understands from the SCTS that 
such work is almost complete.  Membership of the PVG scheme requires to be renewed 
every three years. 
 
11. The Working Group has formed the view that consistent rules for membership of the 
lists of child welfare reporters will contribute to the improvement of the quality of reporting 
and give confidence to parties engaging with reporters.   The Working Group is also of the 
view that the training of child welfare reporters along with continuing professional 

                                            
4
 The guide for litigants is at: http://www.gov.scot/Resource/0049/00498001.pdf  

5
 The guidance for reporters is at: http://www.gov.scot/Resource/0049/00498005.pdf  

http://www.gov.scot/Resource/0049/00498001.pdf
http://www.gov.scot/Resource/0049/00498005.pdf
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development is a requirement and ought to be a pre-requisite of being admitted to the lists 
and maintenance on the lists.  
 
12. The Working Group identified the following elements of training courses for child 
welfare reporters which it considered to be required: 
 

a. Overview of child development 
b. Talking to children, including input from a child psychologist 
c. Issues affecting child welfare including: 

a. Domestic abuse 
b. Mental health 
c. Addiction 
d. Cases where a parent has undue influence over a child (sometimes known as 

parental alienation).   
d. Report writing. 

 
13 The Working Group did not consider that it would be possible or appropriate for the 
Lord President, Sheriffs Principal or the SCTS to approve specific training courses or 
providers.  Rather, the Group considered it would be more helpful for elements of training to 
be prescribed.  It would be for an individual child welfare reporter to produce vouching of 
having undertaken a training course including the prescribed elements.  Continuing 
professional development is also essential to ensure that child welfare reporters remain 
appropriately qualified and trained.  The Group considered that a child welfare reporter 
should be required to undertake training including the prescribed elements every five years. 
Some members of the Group considered that this should happen more frequently and should 
happen every three years. 
 
14. The Group did not consider that it is either appropriate or necessary to make 
recommendations about the manner in which specific child welfare reporters are selected 
from the list for appointment.  For example, the sub-group considered and rejected a 
proposal that the lists should operate on a “cab-rank” basis.  Such a method of selection 
would fetter the discretion of the judge or sheriff to make the appointment that is in the best 
interests of the child or children subject to the report.  Membership of the list is not an offer of 
employment or a guarantee of appointment.  The Lord President, the Sheriffs Principal and 
the SCTS are not responsible for payment of the child welfare reporter.  The amended rules 
provide for a presumption that the cost of a child welfare report will be met equally between 
the parties to the action.  In any other circumstance, the party responsible for payment will 
be identified in the interlocutor in terms of which the child welfare reporter is appointed. 
 
15. Consistent schemes for membership of lists of child welfare reporters will render the 
system of reporting more transparent.  To that end, the Group recommends that schemes for 
membership and the names of child welfare reporters included on the lists are published and 
available on the SCTS website. 
 
16. The Group has drafted a proposed scheme for membership of lists of child welfare 
reporters and seeks the Lord President’s and the Sheriffs Principal agreement and approval 
of same.  The Group welcomes any comments thereon.  The proposed draft scheme is 
attached at Appendix 1 to this paper. 
 
17. The scheme is drafted on the basis that the PVG scheme membership for reporters is 
complete. 
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18. Having regard to the comments of the Supreme Court in the case of B v G 2012 SC 
(UKSC) 2936, it may be possible for the lists maintained for child welfare reporters to also be 
lists maintained for curators ad litem.  The effect would be to limit appointment of curators ad 
litem to children to persons on the list.  This would have the benefit of ensuring that a person 
appointed as a curator ad litem to a child would have undergone the training required of a 
child welfare reporter and would be subject to the same continuing requirements.  The Group 
understands that, as a matter of practice, persons appointed as curators ad litem are drawn 
from the lists currently maintained, although this may not be universal.  It would appear that 
the extension of the lists to curators ad litem would be appropriate and reasonable.  
Comments are welcome.  The scheme for membership is drafted on the basis that the list 
will be for persons to be appointed as child welfare reporter or curator ad litem to a child. 
 
19. We would suggest that the scheme would not extend to curators ad litem on local 
authority panels.   Local authorities must have at least one panel of persons from whom 
curators ad litem and reporting officers may be appointed for the purposes of section 108 of 
the Adoption and Children (Scotland) Act 2007.  This is provided for in SSI 2001/477.  That 
SSI also provides that the local authority may determine the standard of qualifications or 
experience which should be attained by persons who may be appointed. 
 
20. It is open to the sheriff to appoint a person not on a local authority panel: see rule 
11(5) of the Sheriff Court Adoption Rules. 
 
21. What we propose is that the draft scheme should cover all curators ad litem appointed 
to a child under 16 except where the appointment is of a person on a local authority panel.  
We considered alternatives, such as excluding from the scheme all curators ad litem 
appointed to a child under statutory powers.  However, we think it preferable for the draft 
scheme to cover as many appointments as possible.  We propose excluding curators ad 
litem appointed from a local authority panel because any required qualifications or 
experience are a matter for the local authority. 
 
22. The scheme requires the identification of an administrator of the scheme.  It is 
anticipated that this will be an officer of the SCTS with responsibility for the maintenance of 
the list in the Court of Session and in each Sheriffdom. 
 
Conclusion 
 
23. I would be grateful for: 
 

 Your views on the proposed Scheme for membership of the lists of those who can be 
appointed as child welfare reporters and curators ad litem to children. 

 Any other comments you may have. 
 
24. I am also writing to the Sheriffs Principal. 
 
 
Yours sincerely 
 
 
JAN MARSHALL 
Deputy Director 
 

                                            
6
  https://www.supremecourt.uk/decided-cases/docs/UKSC_2011_0173_Judgment.pdf  

https://www.supremecourt.uk/decided-cases/docs/UKSC_2011_0173_Judgment.pdf
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Appendix 1 
 
SCHEME FOR MEMBERSHIP OF LIST OF CHILD WELFARE REPORTERS AND 
PERSONS WHO MAY BE APPOINTED AS CURATOR AD LITEM TO A CHILD 
 

1. This Scheme will come into force on [insert date], which date is the appointed day. 
 

2. This Scheme provides the requirements for membership of the list of child welfare 
reporters and persons who may be appointed as curator ad litem to a child maintained 
for the [insert Court of Session or Sheriffdom].   It does not extend to curators ad litem 
appointed from a panel established under The Curators ad Litem and Reporting 
Officers (Panels) (Scotland) Regulations 2001. 
 

3. The requirements for membership of the list of child welfare reporters and persons 
who may be appointed as curator ad litem to a child maintained for the [insert Court of 
Session or Sheriffdom] are: 

a. PVG scheme membership; and 
b. Vouched attendance at a training course or courses including the required 

elements for training at least once every five [three] years. 
 

4. The required elements for training are: 
a. Overview of child development 
b. Talking to children, including input from a child psychologist 
c. Issues affecting child welfare including: 

i. Domestic abuse 
ii. Mental health 
iii. Addiction 
iv. Cases where a parent has undue influence over a child (sometimes 

known as parental alienation).   
d. Report writing. 

 
5. Failure to meet the requirements for membership of the list of child welfare reporters 

and persons who may be appointed as curator ad litem to a child maintained for the 
[insert Court of Session or Sheriffdom] will result in removal from the list.  
 

6. A person may apply to be included on the list of child welfare reporters and persons 
who may be appointed as curator ad litem to a child maintained for the [insert Court of 
Session or Sheriffdom] on production of vouching of the requirements for membership 
provided in terms of paragraph 3. 
 

7. It shall be the responsibility of the individual on the list to maintain their PVG scheme 
membership. Failure to do so will result in removal from the list.  
 

8. It shall be the responsibility of the individual on the list to ensure they have completed 
a training course or courses including the required elements for training at least once 
every five [three] years and the responsibility of the individual to obtain vouching of 
that attendance and produce it to the administrator of the list. 
 

9. The presence of any individual’s name on the list of child welfare reporters and 
persons who may be appointed as curator ad litem to a child maintained for the [insert 
Court of Session or Sheriffdom] is not a guarantee of appointment as a child welfare 
reporter or as curator ad litem to a child.  
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TRANSITIONAL ARRANGEMENTS 
 

10. A person who was on the list previously maintained for the [insert Court of Session or 
Sheriffdom] on the day immediately preceding the appointed day and who is a 
member of the PVG scheme shall become a person on the list of child welfare 
reporters and persons who may be appointed as curator ad litem to a child on the 
appointed day.  

 
11. Within 2 years of the appointed day, every person on the list shall produce vouching 

to the administrator of the list of the completion by them since the appointed day of a 
training course or courses including the required elements for training.  Failure to 
produce such vouching shall result in removal from the list on the second anniversary 
of the appointed day. 
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FAMILY LAW COMMITTEE: SCOTTISH CIVIL JUSTICE COUNCIL 
 
HEARING THE VOICE OF THE CHILD IN FAMILY CASES 
 
Purpose 
 
1. This paper from the Scottish Government asks the Family Law Committee of 
the Scottish Civil Justice Council to consider whether court rules should be changed 
to ensure that the duty to hear the voice of the child in family cases is complied with.  
We recommend some changes (such as in relation to Form F9) and request views 
from the Committee in relation to other matters.  This is an open paper. 
 
2. The Government notes that procedures and practice in the courts are a matter 
for the Lord President as advised by the Scottish Civil Justice Council.  Form F9 is 
not a Government form.  We have prepared this paper following comments from 
stakeholders (including criticism of Form F9) and to form a basis for discussion. 
 
3. The Government appreciates that this is not a straightforward area.   
However, it relates to a fundamental issue.  These cases are all about the welfare 
and wellbeing of the child.  A fundamental part of that is that the child’s voice should 
be heard. 
 
4. This paper concentrates on practice  in the sheriff court, as that is where most 
family cases are heard.  Therefore, in relation to cases under Part 1 of the Children 
(Scotland) Act 1995, the paper refers to the form F9.  However, the same points 
arise in relation to the equivalent Court of Session Form (Form 49.8-N).  In civil 
partnership actions in the sheriff court, the relevant form is CP7. 

 
Background 
 
International obligations 
 
5. The United Nations Convention on the Rights of the Child1 sets out rights of 
children.  Article 9 is about the relationship between children and their parents.  
Article 12 sets out the obligations on states parties in relation to the voice of the 
child.  The Convention has influenced the drafting of domestic law.2 
 
The domestic legislation 
 
6. The primary legislation in this area is well established.  For private family law 
disputes, this is Part 1 of the Children (Scotland) Act 1995.  The duties on the court 
in relation to the voice of the child are set out in section 11(7)(b) of the 1995 Act.  
The relevant court rules are in Chapter 49 of the Court of Session Rules and 
Chapters 33 and 33A of the Ordinary Cause Rules. 
 
 

                                            
1
 http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx  

2
 The Government is also aware that issues around hearing the voice of the child may feature in the 

current review by the European Commission of the Brussels IIA Regulation. 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
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7. The Adoption and Children (Scotland) Act 2007 and the Children's Hearings 
(Scotland) Act 2011 provide for public law cases and for adoptions.  The relevant 
court rules are Chapter 67 of the Court of Session Rules, the Sheriff Court Adoption 
Rules, and Chapter 3 of the Child Care and Maintenance Rules. 
 
8. The Age of Legal Capacity (Scotland) Act 1991 makes provision on a child 
instructing a solicitor.  Section 2(4A) of the 1991 Act says that a person under the 
age of sixteen years shall have legal capacity to instruct a solicitor, in connection 
with any civil matter, where that person has a general understanding of what it 
means to do so.  A child age 12 or more is presumed to be of sufficient age and 
maturity to have such understanding. 
 
Domestic case law 
 
9. In drafting this paper the Government has taken into account the judgement 
delivered by Lord Marnoch in the Inner House in Shields v Shields.3 
 
Relevant research 
 
10. In addition, the Government has taken account of relevant research.  Dr 
Kirsteen Mackay has conducted research on the voice of the child in family cases.  
She prepared a report for Scotland’s Commissioner for Children and Young People 
about the treatment of the views of children in private law child contact disputes 
where there is a history of domestic abuse.4  The then Scottish Executive published 
papers on the voice of the child.5, 6 
 
11. Research published by the Scottish Government on other matters also refers 
to the voice of the child in family cases.7, 8 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
3
 http://www.bailii.org/scot/cases/ScotCS/2002/342.html  

4
 http://www.sccyp.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf  

5
 http://www.gov.scot/Publications/2002/09/14905/6731 

6
 http://www.gov.scot/Publications/2002/09/14913/7386  

7
 http://www.gov.scot/Publications/2010/12/08145916/0 (see particularly paragraphs 7.1 to 7.24) 

8
 http://www.gov.scot/Publications/2011/01/07142042/0 (see particularly paragraphs 4.3 to 4.11) 

http://www.bailii.org/scot/cases/ScotCS/2002/342.html
http://www.sccyp.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf
http://www.gov.scot/Publications/2002/09/14905/6731
http://www.gov.scot/Publications/2002/09/14913/7386
http://www.gov.scot/Publications/2010/12/08145916/0
http://www.gov.scot/Publications/2011/01/07142042/0
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Outcomes wanted 
 
12. The Government considers that the following outcomes are the ones which 
we would want to see in the family justice system in Scotland. 
 

 Where the court is reaching a decision about a child, it should invite the child 
to give views.  The way in which the court does this should be appropriate to 
the child, taking into account the child’s age, maturity, and other personal 
characteristics. 

 Where the court seeks views from a child, the child should understand: 

  what the court is being asked to decide 

  that the court will listen carefully to his or her views (but that their views 
will not determine the outcome of the case) 

  who (e.g. the judge or sheriff or children’s hearing panel) will be 
responsible for making the final decision 

  what the basis for the decision will be (e.g. child’s welfare) 

  that it may be open to the child to instruct a solicitor and to be  
  represented in the case. 

 When a child gives views to the court, the court should take into account the 
child’s age and maturity in deciding what weight to give to those views. 

 The views of a child can change over time.  A typical defended family case 
can take over a year.  It may therefore be necessary to ask the child for views 
more than once.  Or to seek views from a child who was previously 
considered too young to offer any. 

 Intimation on a child has different requirements (and fulfils a different need) 
from seeking views from the child.  Each should be considered separately by 
the court. 

 Ideally, the child should receive feedback from a person independent of the 
parties about the court’s decision and the reasons for it. 

 There should be consistency across Scotland about the way in which the 
court deals with family cases, including in relation to the voice of the child. 

 In making decisions about rules and procedures in relation to children, the 
decision makers should seek views from children and young people. 
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Actions under Part 1 of the Children (Scotland) Act 1995 
 
Intimation: the role of F9 
 
13. The court rules generally require that a family action be intimated on the child.    
 
14. Rule 33.7(1)(h) of the Ordinary Cause Rules (OCR) requires intimation in 
Form F9 on a child who is the subject of an application for an order under section 11 
of the Children (Scotland) Act 1995.  Rule 33.7 OCR allows the pursuer in a family 
action to ask the court to dispense with intimation on a child where the pursuer 
considers such intimation “inappropriate”.  The pursuer must provide reasons.  The 
sheriff may dispense with such intimation or make such other order as he thinks fit. 
 
15. If another party (typically the defender) considers that the court should 
intimate on the child, that party could ask the sheriff to do so under rule 33.15 OCR. 
 
16. In Shields v. Shields, the Inner House noted (in paragraph 11 of the opinion) 
that it did not agree with the contention:  
 
“that the formal process of intimation in terms of Form F9 should necessarily be seen 
as the principal mode of compliance with section 11(7)(b) [of the Children (Scotland) 
Act 1995].   In particular, where younger children are involved or where there is a risk 
of upsetting the child, other methods may well be preferable.   We emphasise that 
the duty on the court to comply with the provisions of section 11(7)(b) is one which 
continues until the relevant order is made and the fact that formal intimation may 
have been dispensed with as “inappropriate” in no way relieves the court of 
complying with that continuing duty”. 
 
17. The Scottish Government therefore proposes that intimating an action 
on the child concerned and seeking views from the child should be considered 
separately by the court. 
 
18. We can see an argument that in some cases it may be appropriate to intimate 
on a child, ask the child if he or she wishes to express views, and seek those views 
all at the same time.  (It appears that in some cases, F9 does all of these things). 
 
19. The Government’s proposal is that the court deal with intimation as one issue 
and the child’s views as another.  The court may then decide, in a particular case, to: 
 

 Order intimation on the child and seek views at the same time 

 Order intimation on the child and seek views by other means or at another 
time 

 Order intimation on the child and not seek views (this option is logically 
possible but we think unlikely) 

 Not order intimation on the child but still seek views 

 Not order intimation on the child and not seek views 
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20. We invite the Committee to consider this point and, if necessary, to 
recommend changes to the rules. 
 
21. One possible option is that the rules could be amended to encourage all 
parties to consider (and ideally agree about) an appropriate way of asking the child 
whether he or she wishes to express views, how to seek those views, and  
communicating to the court any views the child expresses. 
 
22. It is not clear what the court does if the child indicates on F9 that he or she 
wishes to express views, and then does not answer question 2 or question 3. 
 
23. The Government invites the Committee to consider whether court rules 
should make more provision on when intimation on a child should take place. 
 
24. The Government’s understanding is that the reason given for dispensation is 
usually that the child is too young to understand the process.  It may be useful for the 
rules to make more provision in this area. 
 
25. Research into family cases indicates that only a small proportion of children 
are sent Form F9.9  One piece of research found that “sending a child a Form F9 
significantly increased the likelihood of that child’s views being taken, with 90% of 
children who received intimation expressing a view by some means.”10 
 
The initial writ 
 
26. In some cases, it appears the child has been served the initial writ.  We 
consider that generally it is not appropriate for the child to see the initial writ.  The 
initial writ is legalistic and not easy for a child to understand.  It may contain 
distressing information such as allegations of abuse. 
 
27. We would welcome the Committee’s views on a rule which makes clear 
that the initial writ should not be sent to the child except where the child is a 
party to the action. 
 
28. We have also heard of cases where a party’s reason for not intimating on a 
child is to avoid the child seeing the initial writ. 
 
29. We would welcome a view from the Committee about how best to deal 
with the situation where a party to a case asks that intimation on the child be 
dispensed with to avoid the child seeing the initial writ. 
 
When views are sought 
 
30. The court in Shields v. Shields said [paragraph 10 of the opinion] that it is 
“clear from the opening wording of section 11(7) of the 1995 Act that the court must 
discharge its duty under sub-paragraph (b) at the time the relevant order is made”.   

                                            
9
 Understanding Child Contact Cases in Scottish Sheriff Courts – see in particular paragraphs 7.7 and 

7.8: http://www.gov.scot/Publications/2010/12/08145916/0. 
10

 http://www.cypcs.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf 
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Family Law Committee 07 December 2015             Paper 5.1A 
 

 

(Paragraph 7 of the opinion notes that, in Shields v Shields, the child, during the life–
time of the case “progressed from 7½ years of age to past 9 years of age”). 
 
31. We think that this is a further argument for separating intimation and hearing 
the voice of the child (as some time may elapse between intimation and the final 
decision in the case). 
 
32. In addition, the Government asks the Committee to consider if rules 
should be made about the court obtaining the child’s views again (or for the 
first time) where: 
 

 A period of time has elapsed and the child may have gained sufficient age and 
maturity to form a view; or 

 A period of time has elapsed and the child may have a different view; or 

 The questions arising in the case have changed; or 

 The court considers that there are other reasons why the child’s view should 
be obtained again. 

 
33. The Government would also welcome views from the Committee about 
the process for obtaining views from a child who has indicated a wish to 
express views. 
 
34. For example, the court may send the child Form F9 and the child may 
complete and return the form or send a letter to the court expressing views.  The 
court may then appoint a child welfare reporter who will interview the child and report 
the child’s views to the court. 
 
35. A child may find it confusing or distressing to give views more than once in a 
relatively short space of time.  We have also heard that a child may feel not listened 
to where the child’s views are sought more than once in a short space of time. 
 
Form F9 
 
The wording 
 
36. Stakeholders generally agree that the wording of Form F9 is not child friendly.   
 
37. The Government considers that as a minimum there should be changes 
to form F9 to make it more child friendly. 
 
38. There are examples of more child friendly (and age and stage appropriate) 
forms in the Children’s Hearings system.11  We recommend that if the Committee 
decides to revise Form F9, it should seek views from children about the revision and 
test a revised draft with children of different ages and abilities.  The Committee could 
ask an external body to undertake this work.  The Government does not consider 
that it is appropriate for the Government to carry out work of this nature, given that 
Form F9 is not a Government form. 
 

                                            
11

 http://www.scra.gov.uk/home/all_about_me_form.cfm  
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Should it be a form anyway? 
 
39. The Government would welcome views from the Committee about 
whether using a form is an appropriate way to ask a child whether he or she 
wishes to express views, and if so, how the child wishes to offer them. 
 
40. We consider that other methods would definitely be more appropriate in the 
case of younger and less mature children.  For example, it may be appropriate to 
use material which is not a form and which is laid out and written in a way which a 
younger child can more easily understand.  Support for a child by someone such as 
an advocate or a teacher may also help the child to form and express views. 
 
Other ways of seeking the child’s views 
 
41. Form F9 says that “If you return the form it will be given to the Sheriff.  The 
Sheriff may wish to speak to you and may ask for you to come and see him or her.” 
 
42. We understand that it is more common for the court to hear the child’s views 
via a child welfare reporter than by the sheriff speaking personally to the child.  One 
possible amendment to Form F9 would therefore be to explain that someone 
appointed by the sheriff may wish to speak to the child about the child’s views. 
 
What the child receives 
 
43. Form F9 says that “This part must be completed by the Pursuer's solicitor in 
language a child is capable of understanding.” 
 
44. We have heard that the solicitor completing the form does not always do so in 
child friendly language.  There is an argument that the pursuer’s solicitor may not be 
the best person to do this. 
 
45. The Government appreciates that it might be difficult for somebody else to 
accurately reflect what the pursuer is seeking. 
 
46. Therefore, if the Committee decides that the pursuer’s solicitor remains 
the best person to complete Form F9, we would be grateful for views about 
how best to ensure that the form is completed in child friendly language. 
 
47.  A potential option is that the rules could provide templates to cover the most 
common circumstances such as applications for contact, residence, and seeking 
parental responsibilities and rights.  These could, for instance, provide a menu of 
options that the pursuer or pursuer’s solicitor could select from. 
 
48. Another concern is where the pursuer does not have a solicitor.  We assume 
that the pursuer would then have to complete the first part of Form F9.  That may not 
always be appropriate.  The pursuer may not be able to write in child friendly 
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language.  In some cases, the child could be distressed by receiving papers from a 
party to the action. 
 
49. We would welcome views from the Committee on whether it is 
appropriate for a pursuer who is a party litigant to complete Form F9. 
 
50. The Form F9 may not contain enough information about the court action.  We 
know that sometimes parents tell their children nothing or very little about legal 
disputes concerning them.12  A child may therefore know nothing about the dispute 
and what the court has been asked to decide. 
 
51. There is an argument that the F9 (or any process to seek the child’s views) 
should provide a fuller account of the issues before the court.  The Government 
recognises that it may not be appropriate to share all court papers with a child who is 
not a party to the action.  Any summary of the issues would have to be sensitively 
written. 
 
52. We would welcome views from the Committee on whether the Form F9 
(or any process to seek the child’s views) should provide a fuller account of 
the issues before the court.   
 
How F9 is sent to the child 
 
53. The Form F9 is normally sent to the home where the child is living.  This could 
mean that it never reaches the child.  Or that the person the child lives with tells the 
child not to fill it in, or unduly influences the child in completing the form.  There is no 
easy answer to this difficulty. 
 
54. The Government would welcome views from the Committee about 
whether there are better ways of ensuring the child receives Form F9 and is 
not unduly influenced when completing it. 
 
55. Possible routes might be teachers, social workers, an advocacy service, or 
the named person (under the Children and Young People (Scotland) Act 2014). 
 
Adoption and permanence order cases 
 
Intimation 

 
56. There is no requirement for intimation on the child in permanence and 
adoption cases.  In permanence cases, the child will have a social worker who ought 
to explaining the process to the child.  In adoption cases, the child may not have an 
appointed social worker.  The social worker preparing a report for the court will 
generally have to speak to the child to report the child’s views to the court. 
 
Views of the child 

                                            
12

 See, for example, paragraph 7.4 of this research: 
http://www.gov.scot/Publications/2010/12/08145916/0. 
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57. The Government considers that in adoption and permanence cases, the court 
should seek views in a way that is tailored to the needs of the individual child. 
 
58. Rules 17 and 46 of the Sheriff Court Adoption Rules 2009 both state that 
where the child has indicated a wish to express views, ‘the sheriff … (a) may order 
such procedural steps to be taken as he considers appropriate to ascertain the views 
of that child. 
 
59. We are unclear about whether the way in which a sheriff ascertains the 
child’s views would be classified as court procedure.  We would welcome a 
view from the Committee on this point. 
 
60. We also consider that the issue in paragraphs 30 to 32 – about making sure 
the views of the child are current – applies here. 
 
61. We therefore invite the Committee to consider whether the Sheriff Court 
Adoption Rules 2009 should make provision on when to hear a child’s views. 
 
62. Finally, we note that the issue noted in paragraphs 33 to 35 – that a child 
whose views are sought often may feel not listened to – applies equally in adoption 
and permanence cases.  The child may have been asked to give views to many 
people e.g. social workers, children’s rights officers, and children’s hearings. 
 
63. The Government would therefore welcome views from the Committee 
about the process for obtaining views from a child who is the subject of 
adoption or permanence proceedings and has indicated a wish to express 
views. 
 
Other points during the case 
 
64. Other issues may arise about the voice of a child during a case.  For example, 
the Government is aware of some concerns about confidentiality of information held 
about a child.  This could arise where the court asks to see records held by an 
organisation providing services to children.  The Government is holding a roundtable 
discussion on 4 December to discuss the issues.  One issue is whether the child 
should be asked to express a view to the court about who sees information provided 
in confidence. 
 
Feedback to the child 
 
65. The Government considers that ideally, where a court or tribunal makes a 
decision about a child, the child should receive feedback from a person independent 
of the parties about the court’s decision and the reasons for it. 
 
66. There is evidence that in a significant minority of cases, the court’s decision is 
not in line with the child’s expressed wishes.  Given this, it is even more important for 
the child to know both the decision and the reasons for the decision. 
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67. Rule 22 of the Sheriff Court Adoption Rules 2009 rules deals with the 
pronouncement of the sheriff’s decision.  We are not aware of similar provision for 
other categories of family case. 
 
68. This is not straightforward.  It is not clear who would provide such feedback. 
 
69. One option is that the rules could provide that the court’s order should make 
clear who is to communicate the court’s decision and reasoning to the child, and how 
those should be communicated. 
 
70. Another possibility is that the court could provide an interlocutor in language 
which the child is able to understand.  Court rules could provide style interlocutors for 
common scenarios.  This could also be helpful to other court users. 
 
71. We would welcome views from the Committee about giving feedback to 
the child about the court’s decision and the reasons for it. 
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Summary and Conclusion 
 
72. The table below outlines the points and questions which the Government 
would like the Committee to consider. 
 

 Point/question Paragraph in this 
paper 

1 The Scottish Government proposes that intimating an 
action on the child concerned and seeking views from the 
child should be considered separately by the court. 
 

Paragraph 17 

2 The Government also invites the Committee to consider 
whether court rules should make more provision on when 
intimation on a child should take place. 
 

Paragraph 23 

3 We would welcome the Committee’s views on a rule 
which makes clear that the initial writ should not be sent 
to the child except where the child is a party to the action.    
 

Paragraph 27 

4 We would welcome a view from the Committee about how 
best to deal with the situation where a party to a case 
asks that intimation on the child be dispensed with to 
avoid the child seeing the initial writ. 
 

Paragraph 29 
 

6 The Government asks the Committee to consider if rules 
should be made about the court obtaining the child’s 
views again (or for the first time) in certain circumstances. 
 

Paragraph 32 

7 The Government would also welcome views from the 
Committee about the process for obtaining views from a 
child who has indicated a wish to express views. 
 

Paragraph 33 

8 The Government considers that as a minimum there 
should be changes to form F9 to make it more child 
friendly.     
 

Paragraph 37 

9 The Government would welcome views from the 
Committee about whether using a form is an appropriate 
way to ask a child to express views, and if so, how the 
child wishes to offer them. 
 

Paragraph 39 

10 Therefore, if the Committee decides that the pursuer’s 
solicitor remains the best person to complete Form F9, 
we would be grateful for views about how best to ensure 
that the form is completed in child friendly language. 
 
 
 
 

Paragraph 46 
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11 We would welcome views from the Committee on whether 
it is appropriate for a pursuer who is a party litigant to 
complete Form F9. 
 

Paragraph 49 

12 We would welcome views from the Committee on whether 
the Form F9 (or any process to seek the child’s views) 
should provide a fuller account of the issues before the 
court. 
 

Paragraph 52 

13 The Government would welcome views from the 
Committee about whether there are better ways of 
ensuring the child receives Form F9 and is not unduly 
influenced when completing it. 
 

Paragraph 54 

14 The Government is unclear about whether the way in 
which a sheriff ascertains the child’s views would be 
classified as court procedure.  We would welcome a view 
from the Committee on this point. 
 

Paragraph 59 

15 We therefore invite the Committee to consider whether 
the Sheriff Court Adoption Rules 2009 should make 
provision on when to hear a child’s views. 
 

Paragraph 61 

16 The Government would welcome views from the 
Committee about the process for obtaining views from a 
child who is the subject of adoption or permanence 
proceedings and has indicated a wish to express views. 
 

Paragraph 63 

17 We would welcome views from the Committee about 
giving feedback to the child about the court’s decision and 
the reasons for it. 
 

Paragraph 71 
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Guide to the Child Welfare Report (March 2016: First 
edition) 
 
This guide was prepared by the Scottish Government.  It outlines the role of child 
welfare reporters, who may be appointed by the court when the court has been 
asked to resolve a dispute between parents.  Where the guide says “parent”, it also 
includes others who may be involved in a child’s upbringing.  And where the guide 
says “your child”, this means the child at the centre of the court case – whether you 
are a parent, grandparent, sibling, or another person with a close connection to the 
child. 
 
If you do not have a solicitor, where the guide refers to your solicitor, this means you. 
 
The Government is also preparing a separate guide for children on child welfare 
reports.  
 
What is a child welfare report? 
 
Where parents cannot agree about their child’s upbringing, they can ask the court to 
decide matters. 
 
The Children (Scotland) Act 1995 gives the court power to make orders about a 
child.  For example, the court could make a “residence order” saying who a child 
should live with, or a “contact order”, saying who a child should spend time with. 
 
The court’s paramount consideration is what is best for the child. 
 
Sometimes the court needs more information to help it make a decision.  The court 
may ask for a “child welfare report”.  This is prepared by a “child welfare reporter” 
appointed by the court. 
 
What is the reporter’s role? 
 
The court which appointed the reporter will have set out what the court wants the 
reporter to do and who the reporter should interview.  Your solicitor should receive a 
copy of this information from the court.  The reporter may ask your solicitor for other 
information which has been given to the court. 
 
In some cases, the court will ask the reporter to speak to a third party such as your 
child’s GP, health visitor, or school.  The reporter may also wish to speak to your GP 
or another professional who has information which will help the court to make a 
decision.  The reporter should only ask for information relevant to the remit. 
 
You may be asked to sign a mandate authorising the release of information about 
you or your child.  It is important to sign mandates.   If you decline to do so, the court 
may make an order to obtain the information.   
 
The report will often include recommendations.  It is the sheriff or judge who will 
decide whether to make an order and if so what order to make. 



 

 

 
Speaking to the parents 
 
Family disputes can be very emotional.  It can be tempting to tell the reporter 
everything about your case. 
 
A friend, relative or support worker may accompany you when you are interviewed 
by the reporter.  Any friend, relative or support worker should not be involved in the 
case and should not attempt to answer any of the questions put to you by the 
reporter. 
 
Try to focus on the questions the reporter asks you.  The reporter will only be able to 
discuss matters which fall within the terms of the appointment. 
 
Remember that the reporter is appointed by the court and their job is to help the 
court make a decision about what is best for your child.  It is important that you tell 
the reporter the truth.  The reporter will reflect accurately what you say.  
 
Speaking to your child 
 
Your child’s views are important.  The court may ask the reporter to speak to your 
child.  Remember that although the court will carefully consider any views your child 
expresses, its decision is based on what it thinks is best for your child.  This will not 
necessarily be the same as what your child says. 
 
The reporter might ask to meet your child in a neutral venue.  The reporter may also 
want to see your child spending time with the other parent and may also want to see 
your child alone. 
 
It is important that you do not try to influence what your child will say or how your 
child will behave in front of the reporter. 
 
What qualifications and experience will the reporter have? 
 
Most reporters are practising solicitors.  Many are family lawyers.  Some reporters 
have other backgrounds, such as in social work or in teaching. 
 
The court will select the reporter from a list of those approved by the court. The 
reporter should be aware of issues affecting child welfare including: 

 

  domestic abuse; 

  mental health; 

  addiction; 

  cases where a parent has undue influence over a child (sometimes known as 
parental alienation).   

 
The report will outline the reporter’s qualifications. 

 
The reporter has a certificate of membership of the Protecting Vulnerable Groups 
(PVG) scheme and is subject to on-going monitoring. 



 

 

 
The duties of a child welfare reporter mean that the reporter may have to be spend 
time alone with children.  Membership of the PVG scheme helps to ensure that a 
reporter does not have a known history of harmful or inappropriate behaviour 
towards children. 
 
What will be in the report? 
 
The report will include: 
 

 The reporter’s remit 

 A summary of the report’s recommendations 

 The information which the reporter has gathered.  This could include your 
child’s views. 

 Information about any allegations of abuse raised with the reporter. 
 
When will I see the report? 
 
The reporter should normally give your solicitor a copy of the report three working 
days before the court hearing where the report is to be considered.  You should read 
the report as soon as possible. 
 
What if I disagree with the report? 
 
If you disagree with something in the report, your solicitor should raise this with the 
court. 
 
What if I want to complain about the reporter? 
 
If you wish to complain about the manner in which a reporter has performed this 
function and the reporter is a solicitor, solicitor advocate, or advocate, the Scottish 
Legal Complaints Commission (SLCC) can consider a “conduct complaint” about the 
reporter1.  This is about a legal professional’s behaviour and fitness to carry out 
work.  Because the reporter is acting for the court, the SLCC cannot consider a 
“service complaint” in relation to a reporter. 
 
If the reporter is not a legal professional, it may be possible to make a complaint to 
their organisation/professional body, in line with their complaints procedures.  
 
Sharing the report 
 
The report is owned by the court.  Under no circumstances should you publish it.  
This means you should not put the report or any quotations from it on social media 
such as Facebook or Twitter. 
 
If you wish to discuss the report with an advisor, friend or family member, that is fine 
as long as you make it clear that the information should not be passed on.  You 
should be aware that if you share it with someone who is subsequently called as a 

                                            
1
  http://www.scottishlegalcomplaints.org.uk/making-a-complaint.aspx    

http://www.scottishlegalcomplaints.org.uk/making-a-complaint.aspx


 

 

witness in the case, that may affect the court’s consideration of that person’s 
evidence. 
 
Who will pay for the report? 
 
The court rules say that normally you and the other parent should split the costs of 
the report equally.  The court may decide that the costs should be split unequally and 
that one parent should pay more than the other. 
 
This guide 
 
The production of a guide to the child welfare report was one of the 
recommendations of a group chaired by the Scottish Government.  You can find 
more information about the group’s work on the Scottish Government’s website2.  
 
 
 
Scottish Government 
March 2016 
 
 

                                            
2
 http://www.gov.scot/Topics/Justice/law/17867/reporters  
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SCOTTISH CIVIL JUSTICE COUNCIL: FAMILY LAW COMMITTEE 
 
POLICY PAPER BY THE SCOTTISH GOVERNMENT 
 
FAMILY JUSTICE MODERNISATION STRATEGY 
 
CASE MANAGEMENT IN FAMILY ACTIONS 
 
Introduction 
 
1. This policy paper by the Scottish Government proposes changes to improve case 
management in family actions.     
 
2. This is an open paper. 
 
3. In preparing this paper, the Scottish Government has drawn on a number of sources, 
including: 
 

• The Report of the Scottish Civil Courts Review, published in September 2009.1   [The Scottish 
Civil Courts Review, chaired by Lord Gill, is referred to in this policy paper as “the SCCR”.  
There are some references in the SCCR to district judges: this was the original name for what 
became summary sheriffs]. 

• The Supreme Court case of NJDB v JEG2 and the subsequent European Court of Human 
Rights case.3 

• The Supreme Court case of ANS v ML.4 
• The Court of Session case of SM v CM.5 
• The report to the Lord President by the Joint Working Group on Family Actions, set up to 

consider the comments made by the Supreme Court in NJDB v JEG and ANS v ML, produced 
in March 2013.   [The Joint Working Group on family actions is referred to in this policy 
paper as “the JWG”].  

• The Family Justice Modernisation Strategy Summit held by the Scottish Government in 
20166.   [The Family Justice Modernisation Strategy is referred to in this policy paper as “the 
FJMS”]. 

 
4. The Scottish Government is also aware that the research for the Family Law Committee by 
Dr Richard Whitecross on case management in family actions is expected shortly. 
 
5. The focus of this paper is on family actions which involve children.    In preparing this paper, 
the Scottish Government has borne in mind the key principle that the welfare and wellbeing of the 
child should be paramount. 
 
 
 
 

1 https://www.scotcourts.gov.uk/about-the-scottish-court-service/the-scottish-civil-courts-reform  
2 https://www.supremecourt.uk/decided-cases/docs/UKSC_2011_0173_Judgment.pdf  
3 http://hudoc.echr.coe.int/eng#{"itemid":["001-158160"]}  
4 https://www.supremecourt.uk/cases/docs/uksc-2012-0105-judgment.pdf  
5 https://www.scotcourts.gov.uk/search-judgments/judgment?id=434c27a7-8980-69d2-b500-ff0000d74aa7
  
6 The outcomes of the Summit are at http://www.gov.scot/Resource/0050/00507357.pdf  
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Time for implementing recommendations 
 
6. Many of the areas where the Scottish Government has made recommendations are not 
straightforward and would take time to consider and implement.     
 
The priority is the sheriff court    
 
7. The vast majority of family actions are heard at first instance in the sheriff court rather than 
in the Court of Session: the statistics suggest that just over 1% of family actions are in the Court of 
Session7.   As a result, the recommendations below concentrate on the sheriff court. 
 
Time taken in family actions 
 
8. It has been recognised for some time that some family actions in the courts can take longer 
than is desirable and that there can be undue delay in some actions.    As the courts have laid down 
on a number of occasions, delay in family actions involving children runs contrary to the child’s best 
interests.   Annex A to this paper provides a summary of quotes from relevant judgements and 
reports.   Annex A is just a brief summary of relevant quotes: it is not to be regarded as 
comprehensive.    
 
9 The Scottish Government and the Scottish Courts and Tribunals Service do not hold statistics 
on how long family actions take.   Anecdotally, the Scottish Government understands that, for 
example, a disputed contact case or a disputed permanence order case can take around 18 months.  
We also understand that there are varying practices across Scotland in relation to case management 
in family actions.   The Scottish Legal Aid Board does have some statistics on how long family actions 
take and these are outlined in Annex B.    Annex B also provides some statistics on correspondence 
received by the Scottish Government on contact and residence. 
 
Summary 
 
10. For convenience, a summary of the recommendations in this policy paper is at Annex C.    
When they appear in the main body of this paper, the recommendations are in a box. 
 
11. The Scottish Government is aware that the Rules Rewrite Committee (the RRC) is 
considering issues in relation to case management generally.   The Scottish Government understands 
that there will be a presentation on the work of the RRC at the FLC meeting on 8 May.   Areas which 
the Scottish Government understands are being taken forward by the RRC, and which are directly 
relevant for case management in family actions, are outlined in Annex D. 
 
12. There are some areas which are directly relevant for case management in family actions 
where the Scottish Government is making no recommendations.   These areas are listed in Annex E. 
 
Child Welfare Hearings and undue delay 
 
13. Child welfare hearings were established in 1996.   They are held if the granting of an order 
under section 11 of the Children (Scotland) Act 1995 is opposed or if the sheriff considers a child 
welfare hearing should be heard.   The Scottish Government commissioned research (published in 
2010) on “Understanding Child Contact Cases in Scottish Sheriff Courts” which included material on 

7 Statistics on family actions are at http://www.gov.scot/Publications/2016/03/6429/21 (Court of Session) and 
at http://www.gov.scot/Publications/2016/03/6429/22 (Sheriff Court). 
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child welfare hearings8 and carried out research (published in 2011) on child welfare (bar) reports, 
which also included some material on child welfare hearings. 
 
14. The Scottish Government recognises the benefits which child welfare hearings can have.  
One of the points made at the Family Justice Modernisation Strategy Summit was that the concept 
of child welfare hearings works.   In contact and residence cases, the parties may well be entrenched 
and not have a good relationship with each other.   Child welfare hearings can enable parties to be 
heard in a more informal setting and can help to bring them together.    The simple abolition of 
CWHs (by revoking the rules) would be likely to lead to more cases going to proof unnecessarily. 
  
15. However, the Scottish Government does have some concerns that CWHs may in some cases 
contribute to undue delay, given the number of hearings:   On this: 
 

• The research on Understanding Child Contact Cases in Scottish Sheriff Courts noted in 
paragraph 4.4 that “some sheriff clerks were of the opinion that CWHs tended to result in 
relatively long family actions”. 

• This research also said (paragraph 4.37) that “some pursuers appeared to feel lost in a cycle 
of hearings” and that “many pursuers were concerned about an apparently open-ended 
sequence of hearings”. 

• This research noted that out of 52 cases, “there were instances of people attending up to 
twelve” CWHs (paragraph 4.2) and “the median number of CWHs per case recorded on the 
CMS [Case Management System] was 2, with a range from 0 to 12.   In 49 per cent of cases 
there had been three or more CWHs, and in 21 per cent there had been six or more.”   The 
Scottish Government has received correspondence suggesting that in some cases there are 
more CWHs. 

• The FJMS summit noted that “procedural hearings can be beneficial – but they need to be 
managed appropriately and there are often too many of them.” 

 
16. There have been previous attempts to tackle undue delay in this area.  Chapter 33AA of the 
Ordinary Cause Rules, on expeditious resolution of certain causes, was put in place following NJDB v 
JEG in the Supreme Court and following the recommendations of the JWG.  Under Chapter 33AA.1, 
these rules apply “where a cause is proceeding to proof or proof before answer in respect of a crave 
for an order under section 11 of the Children (Scotland) Act 1995 (court orders relating to parental 
responsibilities etc.)”. 
 
17. Previous research commissioned by the Scottish Government suggested that relatively few 
of these cases actually proceed to proof9.   As a result, the practical impact of Chapter 33AA is likely 
to be limited. 
 
18. The Report of the SCCR said generally [recommendation 59, contained in paragraph 74 of 
Chapter 5] that  “a case management hearing will be heard two weeks after defences are lodged and 
will normally be conducted by telephone or video conferencing.  It will be open to parties to request 
that the case management hearing takes place in open court”.      Recommendation 67 [contained in 
paragraph 91 of Chapter 5] said that “the first case management hearing would also fulfil the 
function of a Child Welfare Hearing”. 
 
19. This type of issue was considered further by the Court of Session in SM v CM.   In paragraph 
67, the Court said: 

8 http://www.gov.scot/Publications/2010/12/08145916/7  
9 http://www.gov.scot/Publications/2010/12/08145916/8  
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“ we see no reason in principle why, in most cases, whether at the first Child Welfare Hearing 
under Rule 33.22A of the Ordinary Cause Rules, if one is held, or (if there is no Child Welfare 
Hearing) on the earliest occasion on which the matter comes before the court, the sheriff should not 
lay down a strict timetable for all steps leading up to a fixed hearing date of a fixed duration (to 
come on within a matter of weeks or, at most, a few months) and give such further directions as 
regards witnesses, affidavits, reports, admissions and the like as are needed to ensure not only that 
the case comes to a hearing at the identified date but also that it will conclude within the time fixed 
for that hearing without the need for adjournments or the allocation of additional hearing days.  At 
the same time it should be made clear that the court will expect parties to adhere to this timetable 
except only on further order made in exceptional circumstances; that interim contact orders are to 
be obeyed; and that instances of non-compliance will be dealt with promptly without impinging on 
or delaying the substantive proceedings.  It seems to us that, in a case where a Child Welfare 
Hearing takes place, the Sheriff Court already has such powers under Rule 33.22A(4) of the Ordinary 
Cause Rules as presently in force.  Similar case management powers, albeit exercisable at a later 
stage of proceedings, are conferred by the provisions of Chapter 33AA of the Ordinary Cause 
Rules.    We understand that the case management tools presently available in family actions are 
under review by the Scottish Civil Justice Council.  We welcome such a review”. 
 
20. Making provision in rules to ensure that child welfare hearings do not lead to undue delay 
would also appear to deal at least in part, and in relation to actions under section 11 of the 1995 Act, 
with recommendation 68 of the SCCR.   This said [paragraph 92 of Chapter 5] that: 
 
 “We do not consider it necessary to introduce a formal pre-action protocol for family proceedings in 
Scotland10, but believe the same result can be obtained by the sheriff or district judge taking a firm 
approach and making the requirement for full and early disclosure at the first case management 
hearing.   Active case management throughout the case should include firm action to deal with 
failure to comply with time limits and control of the use of expert evidence.”  
 
21. In light of the points above, the Scottish Government suggests rules be made so that: 
 
21.1   The first hearing in a section 11 case should be a combined case management hearing and 
Child Welfare Hearing.   Key aims of this first hearing would be to clarify and list the issues in dispute 
(and those about which parties agree) and to set a timetable for the case.   (If issues are 
subsequently resolved at future CWHs, it may be possible to remove them from the list of issues in 
dispute).   
 
[The Scottish Government appreciates it may not always be straightforward to establish the issues in 
dispute, particularly, perhaps where there is a party litigant.   But it makes sense to try and do this as 
early as possible in the action]  
 
21.2    A child welfare (bar) reporter cannot be appointed until after a case management hearing has 
taken place.  This means a reporter could only be appointed at the end of the first hearing or at 
subsequent hearings.    
 
[The Scottish Government can see the argument against this approach – it may be clear from the 
initial papers that a report will be needed.  On balance, however, it seems preferable to include the 

10 Paragraph 92 of Chapter 5 of the Scottish Civil Courts Review noted that in England and Wales a pre-
application protocol had been in place since 2000 for family proceedings where there is a claim for periodical 
payments or a lump sum.     
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consideration of whether a report is needed in the initial case management hearing so that all case 
management issues can be considered early in the process]. 
 
21.3.   When there is a fifth hearing (of any description other than a proof) in an action where there 
is a section 11 crave, the rules should require the court to consider if the case should go to proof.  
(This may require changes to any previously agreed timetable).   The key test for the court must be 
what would be best for the child. 
 
[It would be possible to have alternative approaches, such as considering the issue every three 
hearings or considering the issue after a fixed period of time.   One possible argument against using 
a fixed period of time is the action may have been sisted to allow the couple to reach agreement out 
of court and the couple might have reached such an agreement]. 
 
Options hearings 
 
22. The FJMS summit also suggested that Options Hearings should be taken out of family court 
proceedings.  Ordinary Cause Rule 9.2(1A) does already provide that: 
 
“(1A) where in a family action or a civil partnership action –  
  
 (i) the only matters in dispute are an order in terms of section 11 of the Children (Scotland) 
 Act 1995 (court orders relating to parental responsibilities etc.); or 
 
 (ii) the matters in dispute include an order in terms of section 11 of that Act, 
 
there shall be no requirement to fix an Options Hearing in terms of paragraph (1) above insofar as 
the matters in dispute relate to an order in terms of section 11(2) of the Children (Scotland) Act 
1995” 
 
23. Given the terms of OCR 9.2(1A), the Scottish Government recommends the Family Law 
Committee consider if there are issues in relation to Options Hearings and family actions which need 
to be addressed.  
 
Child welfare hearings and domestic abuse 
 
24. The Scottish Government has received correspondence from domestic abuse victims 
concerned at having to sit at the same table as the abuser at CWHs     The Scottish Government has 
also received correspondence on being excused from attending CWHs (Ordinary Cause Rule 
33.22A(5)  provides that “All parties (including a child who has indicated his wish to attend) shall, 
except on cause shown, attend the Child Welfare Hearing personally”).  For example, a recent 
correspondent, who had been the victim of domestic abuse, indicated that she had to obtain a note 
from her GP to be excused from having to attend child welfare hearings.   She contrasted that 
unfavourably with her experience in the criminal justice system, which had gone to considerable 
lengths to protect her.   
 
25. In light of the above, the Scottish Government recommends: 
 
25.1    When the court is aware of domestic abuse or violent conduct being alleged or proved in a 
case, the rules should lay down that the court must take steps to protect the parties at any child 
welfare hearing.   This may formalise arrangements already in place locally.   It may, perhaps, be 
possible for any rules to be based in part on whether there are relevant criminal cases or convictions 
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or interdicts in place11. 
25.2 Greater clarity in the rules on what “cause shown” means.    
 
26. In the longer term, there may be a need for primary legislation in this area.   The Scottish 
Government intends to consider issues about protecting vulnerable parties in family actions in its 
forthcoming review of the Children (Scotland) Act 1995.   In particular, the Scottish Government 
intends to consider if there is any need in Scotland for a ban on the personal cross-examination of 
domestic abuse victims by their abusers, as is planned in the Prisons and Courts Bill south of the 
border12. 
 
Expert witnesses 
 
27. Recommendation 117 of the SCCR [paragraph 78 of Chapter 9] said that “we recommend 
that the provisions in relation to expert evidence which apply to adoption proceedings should be 
extended to all family actions and children’s referrals”.     The report drew attention, for example, to 
paragraph 4.3.3.2 of Practice Note 1 of 2006 of the Sheriffdom of North Strathclyde13.    This 
provides that   
 
“The sheriff should discourage the unnecessary use of expert witnesses. If expert evidence is 
essential, the sheriff should encourage the joint instruction of a single expert by all parties.  If one 
party instructs an expert report, it should be disclosed to the other parties with a view to the 
agreement of as much of its contents as possible.” 
 
28.          The Scottish Government recommends that rules be introduced to discourage unnecessary 
use of experts and to require disclosure of information provided by experts to the other parties in an 
action. 
 
29. There are other recommendations on expert witnesses in Annex D, for the Rules Rewrite 
Committee. 
 
Curators ad litem  
 
30. In NJDB v JEG,  the Supreme Court commented on the need for clarity on the role of curators 
ad litem [paragraphs 35 to 37 of the judgment refer].  The SCCR also commented on this area (see 
paragraphs 100 to 113 of Chapter 5).  The Joint Working Group said in paragraph 18 of its report that 
“the Scottish Government has set up a Working Group to consider the role of bar [child welfare] 
reporters and it may be that those recommendations can be applied to curators also.  The JWG 
agrees that change is necessary but waits to see the outcome of the recommendations put forward 
by the Scottish Government’s Working Group”. 
 
31. The proposed scheme put to the Lord President and the Sheriffs Principal on training which 
child welfare reporters should have would cover curators ad litem too.    

11 The Scottish Government is aware of planned rules and a proposed practice direction on vulnerable 
witnesses in family proceedings south of the border:  
https://www.gov.uk/government/consultations/vulnerable-witnesses-practice-direction 
12 See clause 47 of the Prison and Courts Bill, as introduced: 
https://www.publications.parliament.uk/pa/bills/cbill/2016-2017/0145/cbill_2016-20170145_en_6.htm#pt2-
pb8-l1g47   The UK General Election may impact on this Bill. 
13 Practice Note 1 of 2006 of the Sheriffdom of North Strathclyde is at 
https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/practice-notes/sheriff-court/north-
strathclyde/pn01_2006ns.pdf?sfvrsn=9  
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32.  The replies from the Lord President and the Sheriffs Principal have indicated general support 
for the scheme but that powers to regulate child welfare reporters and curators ad litem are 
needed.   The Scottish Government’s initial views on the way ahead on this are: 
 

• The forthcoming review of the Children (Scotland) Act 1995 does provide an opportunity to 
consider the introduction of powers to regulate child welfare reporters and curators ad litem 
in private family law cases. 

• However, this will take some years given the need to consult, find a slot for primary 
legislation in the Scottish Parliament, take a Bill through Parliament, and then carry out 
implementation work.    

• One option might be to provide in any primary legislation that the courts could only appoint 
persons to act as child welfare reporters and curators ad litem if the persons have 
qualifications, experience and training laid down by the Scottish Ministers by way of 
Statutory Instrument. 

• The courts could also be empowered not to appoint a person to act as a child welfare 
reporter or curator ad litem (even if the person had the necessary qualifications, experience 
and training) if the court had concerns, based on previous experience, about a person’s 
performance in that role.   

• Existing powers to appoint child welfare reporters and curators ad litem in primary 
legislation and at common law could be removed and replaced by new statutory powers. 

• The opportunity could be taken to clarify roles in this area and, perhaps, replace the term 
“curator ad litem” with a term that is more user-friendly for litigants and children. 

 
33. Rules are being made on curators ad litem appointed to defenders in family and civil 
partnership actions, following a policy paper by the Mental Welfare Commission and the Scottish 
Government. 
 
34. As indicated above, the Scottish Government intends to consider issues on curators ad litem 
as part of its review of the Children (Scotland) Act 1995.  
 
35. However, it does appear to the Scottish Government, based on recent work on child welfare 
reporters and curators ad litem in divorce and dissolution actions, that some work could be taken 
now in advance of any primary legislation to clarify the remit of curators ad litem appointed to 
children in section 11 cases.    
  
36.         Therefore, the Scottish Government recommends rules be made so that: 
 

• Interlocutors appointing a curator ad litem in a section 11 case provide the reasons for the 
appointment and the duties of the curator ad litem. 

• The court keeps under review the need for the curator ad litem’s initial appointment.  One 
potential way an appointment of a curator ad litem could be kept under review would be to 
say that after a specified number of hearings (of any description), such as 5, or a specified  
number of months, such as 6, the appointment should be reviewed.   

 
Alternative Dispute Resolution (ADR) 
 
37. The Scottish Government intends to send this Committee a general policy paper on ADR in 
family actions and how the use of ADR can be encouraged in appropriate cases.  In particular, this is 
likely to look at: 
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• provision of information to parties on ADR;  
• whether the courts could seek to refer more cases to ADR;  
• when ADR may not be appropriate (eg in domestic abuse cases); 
•  whether court forms and rules could do more to promote ADR; 
•  consistency of practice.    

 
38. The Scottish Government will also consider the use of ADR in family actions in its review of 
the Children (Scotland) Act 1995.  The Scottish Government will also provide more public-facing 
information, on mygov.scot,  on using minutes of agreement14, as this is a further way of diverting 
cases away from court, where that is appropriate. 
 
39. In the meantime, the Scottish Government considers it would be useful to address 
recommendation 77 of the SCCR which said that “Rule 33.22 of the Ordinary Cause Rules should be 
broadened to allow referral to mediation of any matter arising in a family action.” 
 
40. Ordinary Cause Rule 33.22 currently provides that “ In any family action in which an order in 
relation to parental responsibilities or parental rights is in issue, the sheriff may, at any stage of the 
action, where he considers it appropriate to do so, refer that issue to a mediator accredited to a 
specified family mediation organisation”.    [Currently, the Law Society of Scotland and Relationships 
Scotland are approved by the Lord President for the purposes of the Civil Evidence (Family 
Mediation) (Scotland) Act 1995]15.    
 
41. Ordinary Cause Rule 33A.22, for civil partnership actions, is along the same lines, as is Court 
of Session rule 49.23. 
 
42.         The Scottish Government supports the SCCR recommendation and therefore recommends 
that rule 33.22 and the similar rules for civil partnership actions in the sheriff court and for actions in 
the Court of Session be amended accordingly to allow referral to mediation of any matter arising in a 
family action. 
 
43. The Scottish Government suggests, though, that this change will not lead to a major shift.  At 
the moment, the rules refer specifically to “parental responsibilities or rights” which covers the bulk 
of what family mediation bodies do.   However, extending the rule could mean that, for example, 
any financial issues arising in the course of a family action could be sent to mediation, if appropriate.  
It seems reasonable to ensure that the rules are wide enough to allow this to happen. 
 
44. The Committee may wish to consider if the rule should be extended to cover other forms of 
ADR (such as arbitration and collaborative law) as well.    One potential issue with that is the Civil 
Evidence (Family Mediation) (Scotland) Act 1995 (on confidentiality) just extends to mediation 
conducted by a person accredited as a mediator to an organisation which is approved for the 
purposes of the 1995 Act by the Lord President. 
 
 
 

14 Mygov.scot is at https://www.mygov.scot/  
15 Relationship Scotland figures for 2015/16 show that there were 153 court referrals to family mediation.   
This is 6% of the total number of mediation referrals to Relationship Scotland bodies.   33% of mediation 
referrals come from solicitors or the courts.    It does appear that because the court rules are in place, some 
solicitors will encourage their clients to go to mediation prior to going to court,  on the basis that the 
sheriff/judge will refer them at a later stage if not.   So the number of referrals as a consequence of the rule is 
higher than the 6% which come directly from the courts.       
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Conclusion 
 
45. The Family Law Committee are invited to note the contents of this policy paper; agree the 
recommendations; and instruct rules accordingly. 
 
 
Family and Property Law 
Scottish Government  
April 2017  
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ANNEX A: QUOTES FROM RELEVANT JUDGEMENTS AND REPORTS 
 
White v White [2001] 
 
Paragraph 30 of the Court of Session’s decision16: 
 
“ Finally, the time between the lodging and the hearing of this appeal is unacceptable. Cases 
like this, which involve the welfare of a child, should be heard with the minimum of delay. The Rules 
of Court already provide for many such appeals to be heard quickly. If necessary, the Rules should be 
amended so as to ensure that this particular kind of case is also dealt with in that way”. 
 
Report of the Scottish Civil Courts Review 
 
Paragraph 82 of Chapter 5 on a new Case Management Model said: 
 
“ The Consultation Paper did not ask any questions specifically about family cases, but there 
were a significant number of responses from practitioners, groups and individuals who had an 
interest in this field. The written responses and meetings with family practitioners revealed a fairly 
consistent view about the problems with the current system and what is needed to improve it. 
Concerns centred round the adverse effect of criminal business on the programming of family cases 
and difficulties caused by a lack of judicial continuity. Judicial continuity and consistency in family 
cases were considered by many to be absolutely essential. Lack of knowledge of the case and the 
inconsistent approaches of different sheriffs could increase parties’ anger and exasperation, 
especially if sensitive information had to be repeatedly provided. Many believed that sheriffs 
specialising in family cases needed an understanding of family dynamics and the issues surrounding 
separation, abuse etc, as much as expertise in black letter law. Inquisitorial case management was 
proposed by many as the way to reduce the number of actions going to proof and to reduce costs by 
ensuring early disclosure with regard to financial matters and early focusing of the issues in dispute. 
There was also support for greater judicial control over the use of expert evidence. For situations 
where a hearing is required, it was suggested that specialist sheriffs should travel between the 
courts and/or use videoconferencing, particularly for procedural matters.” 
 
NJDB v JEG in the Supreme Court 
 
There were various comments on procedures in the sheriff courts.     Paragraph 21 of the judgement 
included the sentence:  
 
“The glacial pace of the proceedings was itself inimical to the best interests of the child.” 
 
NJDB v the United Kingdom 
 
Paragraph 45 includes the following: 
 
 “The Court has established in a number of cases, including those brought against the United 
Kingdom, its practice concerning complaints of excessive delay in family proceedings” 
 
Paragraph 38 made reference to a declaration provided to the court by the UK authorities which 
provided details of steps taken to address issues on  the duration of proceedings in the civil courts in 
Scotland: 

16 http://www.bailii.org/scot/cases/ScotCS/2001/48.html  
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“As Lord Reed observed in the UK Supreme Court, the dispute in this case took so long to resolve 
‘only because the court allowed the parties to determine the rate of progress’. Concrete steps have 
been and are being taken to address this. New Rules of Court were made in April 2013 providing for 
enhanced judicial case management powers in certain family cases, including cases involving 
applications for orders under section 11 of the Children (Scotland) Act 1995. Most of the changes 
were made to address concerns raised in the present case. 

The Scottish Government has embarked upon a major programme of reform of the civil courts in 
Scotland. That programme of reform is directed inter alia to minimise problems with delay. It follows 
the Civil Courts Review, headed by Lord Gill, and mentioned by Lord Reed in the decision of the 
Supreme Court. In particular, the Review recommended: (i) that cases should, in general, be subject 
to judicial case management; (ii) that a docket system should be introduced, with a view to securing 
judicial continuity; and (iii) that there should be greater specialisation in the sheriff court, with one 
of the areas of specialism being family law. 

The Scottish Government have consulted on the proposals in the Civil Courts Review. The Scottish 
Civil Justice Council (which will have the responsibility for keeping the civil justice system under 
review and for framing necessary rules of court) has been established. The Scottish Government 
have introduced into the Scottish Parliament the Courts Reform (Scotland) Bill, with a view to 
making the structural reforms proposed by the Civil Courts Review and allowing for formal 
specialization on the part of sheriffs. 

At its first meeting, in June 2013, the Scottish Civil Justice Council established a Family Law 
Committee. The remit of that Committee is to consider the procedure to be followed in family 
actions and children’s referrals with a view to ensuring that such actions are dealt with as 
expeditiously as possible. The remit refers specifically to the Supreme Court decision in the present 
case. The Committee has already recommended that when an appeal is taken to the Inner House 
against an order made under section 11 of the Children (Scotland) Act 1995, it should be mandatory 
to seek urgent disposal of the case and Rules of Court have been made to implement this 
recommendation.” 

ANS v ML in the Supreme Court 
 
Again, there were various comments on procedures in the sheriff courts.   The last sentence in 
paragraph 50 of the judgement is:  
 
“More generally, considering this appeal soon after the case of NJDB v JEG [2012] UKSC 21, where 
this court was critical of the procedure followed in a dispute over contact, it is difficult to avoid the 
impression that further efforts require to be made to encourage active and firm judicial case 
management of family proceedings in the Sheriff Court”.  
 
The report to the Lord President by the Joint Working Group on Family Actions  
 
Paragraph 5 of this report said: 
 
“ There is unanimity amongst the members of  the JWG that there is a pressing need for 
reform of current family law procedures as the present procedures are too cumbersome and give 
rise to the potential for long and expensive cases, such as those heard by the Supreme Court.  The 
JWG feel that changes must take cognisance of party litigants and the need to ensure that the views 
of the child are taken into account.  SLAB is supportive of these proposals.”  
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SM v CM in the Court of Session 
 
The Court made a number of comments on time. 
 
“[64]      We cannot leave this case without commenting specifically upon three matters of concern 
in these proceedings. 
 
[65]      The first relates to the length of time taken up by the proceedings in the Sheriff Court.  This is 
not a matter which arises directly in this appeal.  But it is important that we should express our 
concern as to the time taken for these proceedings to be resolved.  For a contact action which 
commenced in January 2010 only to come to a conclusion in October 2013 is unacceptable.  The 
child was just one-year-old when the action began.  By the time judgment was delivered in the 
contact action he was only three months short of his fifth birthday.  Though difficult to resolve, the 
issues in dispute between the parties were not complex.  With proper case management, they could 
have been resolved expeditiously and without delay.  The same point can be made about the 
contempt proceedings.  By the time they had been brought to a conclusion a year and a half later, 
the child was well past his sixth birthday.  This Court has repeatedly emphasised the need for 
expedition in dealing with cases involving children.  The Supreme Court has said the same thing: see, 
in the context of a contact dispute, NJDB v JEG 2012 SC (UKSC) 293, per Lord Reed at paragraphs 20-
23 and 33-34 and, in the context of adoption proceedings, ANS v ML 2013 SC (UKSC) 20, per Lord 
Reed at paragraphs 50-56 and per Lord Hope at paragraphs 63-65.  So has the European Court of 
Human Rights: see, most recently, Malec v Poland 2016 ECHR 588 at paragraphs 66 and 67.  The 
problems arising from delay are obvious.  The longer a dispute about contact goes on, the more 
difficult it is likely to become; and the more the life of the child will be overshadowed by the 
continued and protracted nature of the proceedings.  The passage of time can have irremediable 
consequences for relations between the child and the parents, particularly the non-cohabiting 
parent seeking contact or greater contact.  Delay in resolving the proceedings may result in a de 
facto determination of the issue before the court.  Such problems are real enough where the only 
matter before the court is the question of contact, but are aggravated when combined with an 
equally long-running dispute about contempt of court, with the risk of one parent being found to be 
in contempt and sentenced to a period of imprisonment. 
 
[66]      The time taken to resolve disputes about contact should be measured not in years but in 
weeks or, at most, months.  We recognise that there may be subsequent applications to vary contact 
arrangements, but the initial decision should be capable of being made, following a short well-
organised evidential hearing, within this time-frame.  If disputes about child abduction, often 
involving evidence of foreign proceedings as well as direct evidence from the parents, can be 
resolved, as they have to be, within a period of six weeks (c.f. the Child Abduction and Custody Act 
1985, Schedule 1 , Art 11) a similar regime could be made to apply to contact disputes.  We do not 
suggest that in contact actions there is quite the same requirement for urgency as in cases of child 
abduction.  But there is no reason why contact disputes also should not be dealt with within a short 
timetable.  The issues are seldom complicated, albeit that the decision will often be an anxious and 
difficult one.  As has been said on numerous occasions, there is a tendency for evidence to be led on 
all manner of issues thought to be of relevance, when all that is required is evidence going to the 
question of what is in the best interests of the child.   
 
[67]      We cannot say precisely where the problem lies.  It may lie in the workload of the Sheriff 
Court and we do not underestimate the difficulties that that may cause and the pressure it places on 
the sheriffs in any particular court.  It may be difficult in many if not most courts to allocate the case 
to a particular sheriff who will then take responsibility for seeing it through from start to finish.  We 
recognise that the challenges of programming court business make such allocation (judicial 
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docketing) very difficult.  But it would undoubtedly make a difference.  Case management is vitally 
important but, unless it comes at the right time and the case is case-managed from beginning to end 
by the same judge so as to ensure consistency, it is unlikely to provide a complete solution.  Quite 
apart from the question of judicial docketing, we see no reason in principle why, in most cases, 
whether at the first Child Welfare Hearing under Rule 33.22A of the Ordinary Cause Rules, if one is 
held, or (if there is no Child Welfare Hearing) on the earliest occasion on which the matter comes 
before the court, the sheriff should not lay down a strict timetable for all steps leading up to a fixed 
hearing date of a fixed duration (to come on within a matter of weeks or, at most, a few months) 
and give such further directions as regards witnesses, affidavits, reports, admissions and the like as 
are needed to ensure not only that the case comes to a hearing at the identified date but also that it 
will conclude within the time fixed for that hearing without the need for adjournments or the 
allocation of additional hearing days.  At the same time it should be made clear that the court will 
expect parties to adhere to this timetable except only on further order made in exceptional 
circumstances; that interim contact orders are to be obeyed; and that instances of non-compliance 
will be dealt with promptly without impinging on or delaying the substantive proceedings.  It seems 
to us that, in a case where a Child Welfare Hearing takes place, the Sheriff Court already has such 
powers under Rule 33.22A(4) of the Ordinary Cause Rules as presently in force.  Similar case 
management powers, albeit exercisable at a later stage of proceedings, are conferred by the 
provisions of Chapter 33AA of the Ordinary Cause Rules.    We understand that the case 
management tools presently available in family actions are under review by the Scottish Civil Justice 
Council.  We welcome such a review. 
 
[68]      We said earlier that case management is important.  The instant case illustrates the problems 
that may occur if a firm grip is not taken from the outset.  The action was sisted for nearly six months 
for (unsuccessful) mediation immediately after it was raised in January 2010.  The procedural and/or 
Child Welfare Hearings were continued on a number of occasions.  The lack of substantive progress 
resulted in interim contact orders being made, breach of which simply fuelled the contempt 
proceedings running in parallel.  A hearing in the contempt proceedings was fixed and 
discharged.  The contact action was sisted on at least one occasion when it looked as though the 
parties might be able to work something out amicably.  A hearing in the contact action was 
discharged because of the holiday commitments of one of the agents.  In due course, it was decided 
that the contact action and the contempt proceedings should be heard together, a decision which 
may also have contributed to the lack of progress.  We appreciate that all such matters are case 
management decisions for the sheriff to deal with on their individual merits; but we cannot help 
wondering whether the court was too ready to accede to applications which, in the event, 
collectively caused so much delay.  Ultimately the hearing was fixed for one day in January 2013.  It 
was allocated to a visiting sheriff.  This created its own problems.  As a visiting sheriff, her availability 
was limited, so that after the first half day in January the hearing had to be adjourned to July and 
was only concluded in August 2013, with judgment being given in October.     
 
[69]      A related point of concern is the rule by which, when an appeal is taken to the Inner House, 
the whole process is removed from the Sheriff Court, with the result that (so we were told) no 
further progress is possible in the action in the Sheriff Court until disposal of the appeal.  It may be 
possible for the parties to apply for the process to be remitted to the Sheriff Court for some 
application to be made there, and then sent back to the Inner House after that matter has been 
dealt with, but this is a cumbersome procedure which places unnecessary obstacles in the way of 
parties seeking, for example, to vary contact orders previously made or to make special provision for 
particular occasions.  The difficulty is not unique to contact actions or, indeed, family proceedings 
generally, but its impact is felt most acutely in such proceedings where parties frequently need the 
assistance of the Court on an ongoing basis and, sometimes, at relatively short notice.  We would 
suggest that the Scottish Civil Justice Council might wish to give consideration to revising the 
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relevant Rules of Court to allow steps to be taken in the Sheriff Court even though one particular 
matter in the process is under appeal to the Inner House.” 
 
 
 
Family and Property Law 
Scottish Government 
April 2017 
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ANNEX B: STATISTICS FROM THE SCOTTISH LEGAL AID BOARD ON LENGTH OF CASES AND 
INFORMATION ON MINISTERIAL CORRESPONDENCE RECEIVED BY THE SCOTTISH GOVERNMENT 
 
SLAB statistics 
 
1. The Scottish Legal Aid Board holds statistics on how long cases take from the grant of civil 
legal aid to submission of the nominated solicitor’s main account. The actual case duration will be 
slightly shorter allowing for the time to prepare the case (if pursuer) and to submit accounts for 
payment.  
 
2. The following durations are based on payments made for contact and parentage cases in 
2014-15 (parentage will cover actions where the main aim is to seek a parental responsibilities and 
rights order but it does not include residence).  Contact only cases comprise 72% of all cases in this 
category:  
 

•  Overall average duration:  one year and five months. 
•  Up to 80% of cases are dealt with in two years and two months. 
•  Up to 95% of cases are dealt with in four years and one month. 

 
3. Case cost comparison between longer and shorter running cases based on an 80/20 split 
shows that the 80% (2,500 grants) making up the shorter running cases  had an average cost of 
£2,468 with the grant at the  80th percentile costing £3,785.  
 
4. This compares with an average case cost of £5,950 for the 20% (622) of longer running 
grants.  
 
Scottish Government ministerial correspondence statistics 
 
5. The amount of correspondence received by the Scottish Government on contact and 
residence is around 150 to 200 pieces a year.  The correspondence raises a large number of issues, 
including: 
 

• Contact for fathers and grandparents and suggested changes to section 11 of the Children 
(Scotland) Act 1995. 

• Domestic abuse and contact. 
• Legal aid issues. 
• Judicial continuity. 
• Child welfare reporters. 

 
 
Family and Property Law 
Scottish Government 
April 2017 
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ANNEX C: SUMMARY OF RECOMMENDATIONS IN MAIN BODY OF THIS POLICY PAPER 
 
Para 
in 
paper 

Issue Recommendation Origin of 
issue/recommendation 

21.1 Child Welfare Hearings The first hearing in a section 
11 case should be a combined 
case management hearing and 
Child Welfare Hearing.   Key 
aims of this first hearing 
would be to clarify and list the 
issues in dispute (and those 
about which parties agree) 
and to set a timetable for the 
case.   (If issues are 
subsequently resolved at 
future CWHs, it may be 
possible to remove them from 
the list of issues in dispute).   

Comments by Court of 
Session in SM v CM. 

21.2 Child Welfare hearings Child welfare (bar) reporter 
cannot be appointed until 
after a case management 
hearing has taken place.  This 
means a reporter could only 
be appointed at the end of the 
first hearing or at subsequent 
hearings.    

The Scottish 
Government 

21.3 Child Welfare Hearings When there is a fifth hearing 
(of any description other than 
a proof) in an action where 
there is a section 11 crave, the 
rules should require the court 
to consider if the case should 
go to proof.  (This may require 
changes to any previously 
agreed timetable).   The key 
test for the court must be 
what would be best for the 
child. 

Suggestion made to the 
Scottish Government 

23 Options Hearings The Committee consider if 
there are issues in relation to 
Options hearings and family 
actions. 

Point raised in FJMS 
summit. 

25.1 Child Welfare Hearings When the court is aware of 
domestic abuse or violent 
conduct being alleged or 
proved in a case, the rules 
should lay down that the court 
must take steps to protect the 
parties at any child welfare 
hearing.   This may formalise 

The Scottish 
Government 
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arrangements already in place 
locally.   It may, perhaps, be 
possible for any rules to be 
based in part on whether 
there are relevant criminal 
cases or convictions or 
interdicts in place 

25.2 Child Welfare Hearings Greater clarity in the rules on 
what “cause shown” means 

The Scottish 
Government 

28 Expert witnesses Rules to discourage 
unnecessary use of experts 
and to require disclosure of 
information provided by 
experts to the other parties in 
an action.  

SCCR – recommendation 
117 

36 Curators ad litem Rules be made so that: 
 

• Interlocutors 
appointing a curator 
ad litem in a section 
11 case provide the 
reasons for the 
appointment and the 
duties of the curator 
ad litem. 

• The court keeps under 
review the need for 
the curator ad litem’s 
initial appointment.  
One potential way an 
appointment of a 
curator ad litem could 
be kept under review 
would be to say that 
after a specified 
number of hearings 
(of any description), 
such as 5, or a 
specified  number of 
months,  such as 6, 
the appointment 
should be reviewed.   

The Scottish 
Government, following 
comments by the 
Supreme Court in NJDB v 
JEG; recommendations 
in the SCCR and 
comments by the JWG.  

42 ADR Rule 33.22 and similar rules 
for civil partnership actions in 
the sheriff court and for 
actions in the Court of Session 
be amended to allow referral 
to mediation of any matter 
arising in a family action. 

SCCR 

 
April 2017  
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ANNEX D: AREAS WHERE THE RULES REWRITE COMMITTEE OF THE SCOTTISH CIVIL JUSTICE 
COUNCIL MAY BE TAKING THE LEAD 
 
Introduction 
 
1. This annex covers areas where the Scottish Government understands the Rules Rewrite 
Committee, rather than the Family Law Committee, may be taking the lead.  
 
Judicial continuity 
 
2. Paragraph 9 of the report by the JWG said that: 
 
“The JWG recommend that so far as possible a family case should be dealt with throughout by the 
same judicial office holder. The JWG notes however that save for Glasgow, Edinburgh and one-
sheriff sheriff courts, a docketing system may be difficult to implement.  This is a matter that needs 
to be further considered with the Sheriffs Principal in the context of civil court reform generally”.      
 
3. This followed recommendation 50 in the SCCR which said [paragraph 45 of Chapter 5] that 
“the docket system should operate on the basis that a case is allocated to a judge or sheriff prior to 
the first case management hearing.   There should be a presumption that, wherever practicable, all 
procedural and substantive hearings in the case will thereafter be dealt with by that judge or sheriff.  
In the sheriff court, if the case is in a specialist area, it should be allocated to a designated specialist 
sheriff.” 
 
4           The Scottish Government recommends that rules be made for family actions to introduce a 
docket system and judicial continuity on the lines of recommendation 50 of the SCCR 
 
5. Lack of judicial continuity in many family actions in many courts is a regular point made in 
correspondence received by Ministers and was a key feature in NJDB v JEG. 
 
6.  Anecdotally, we have heard of cases having been considered by as many as 14 different 
sheriffs.  The Scottish Government agrees with the point made in paragraph 44 of Chapter 5 of the 
SCCR that “the benefits of expeditious decision making, consistency of approach and experience in 
the particular field are fundamental to successful case management”. 
 
Structure of pleadings  
 
7. The JWG said in paragraph 10 of its report that 
 
“instead of traditional pleadings the procedure should be based on the use of forms, requiring up 
front disclosure of information.    This would assist in saving costs and may be more user friendly to 
party litigants.   It is anticipated that the forms could be made available in public places including 
Citizens Advice Bureaux and libraries.  A list of the types of form and a brief outline of content is set 
out at Annex F.”   
 
The areas covered by Annex F of the JWG report included: 
 

• Divorce/nullity of marriage/dissolution of civil partnership/separation (clearly, there are 
already plans to extend simplified divorce and dissolution to cases where there are children 
under 16 and no dispute about their welfare). 

18 



FLC 08 May 2017  Paper 5.1A 

• Applications for section 11 orders.  [The Scottish Government does receive occasional 
queries from prospective litigants seeking an application form in this area, reflecting that a 
form of this nature17 exists in England and Wales].   

• Orders for financial provision. 
• Alimentary orders. 
• Protective orders. 
• Post decree applications. 
• Cohabitant claims. 
• International child abduction. 
• Applications for financial provision following an overseas divorce, annulment or dissolution. 
• Recognition of non-recognition of a relevant foreign decree. 
• Defender’s response forms. 

 
8. At the FJMS Summit, reference was made to “move away from archaic pleadings system 
which entrenches parties’ positions”.   
 
9.  Other English-language jurisdictions make use of forms18, as do the Scottish courts in 
relation to, for example, simplified divorce and dissolution and permanence and adoption. 
 
10. The Scottish Government recommends that for both the Court of Session and the Sheriff 
Court: 
 

• rules be made and forms created along the lines of Annex F in the JWG report;  
• the forms should ask whether any other relevant court cases – civil or criminal – have taken 

place or are taking place; 
• the forms ask the applicant about relevant criminal convictions;  
• the forms ask what steps have been taken to resolve the issue out of court (eg by use of 

mediation or other forms of ADR) and what the areas of dispute and agreement are; 
• where appropriate, forms should ask if jurisdiction could be held elsewhere in the United 

Kingdom or overseas19. 
 
11. The Scottish Government recognises that implementation of this recommendation will take 
some time.   The Scottish Government also recognises that more guidance notes may be needed. 
 
12. There is an alternative approach, put forward by the SCCR.   Recommendation 116 
[paragraph 60 of Chapter 9] said that: 
 
 “For all actions in the Court of Session and sheriff court, we recommend that pleadings should be in 
an abbreviated form.   A docketed judge or sheriff should determine whether adjustment of the 
pleadings is necessary to focus the issues in dispute and should have the power to determine what 
further specification is required and how that should be provided.”   
 

17 The main form used in England and  Wales [the C100] is at 
https://hmctsformfinder.justice.gov.uk/HMCTS/GetForm.do?court_forms_id=2253 
18 For example, the New Zealand form generator is at http://www2.justice.govt.nz/careofchildrenform/  
19 The Form C100 used in England and Wales asks about cases with an international element.  The Scottish 
Government has asked UK Government counterparts to consider amending this to cover cases with a potential 
Scottish or Northern Irish element as well as a potential international element.   This reflects the concerns 
expressed in the Family Law Committee and elsewhere on procedures in cross-UK border family actions. 

19 
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13. If the Scottish Civil Justice Council disagrees with the establishment of forms to replace 
pleadings in family actions, it may wish to consider whether steps should be taken for family actions 
in relation to the SCCR recommendation for abbreviated pleadings.   
 
14. We understand the Rules Rewrite Committee has received a suggestion from a member of 
the public that pleadings be replaced by one electronic document which is exchanged between the 
parties. 
 
Structure of judgements 
 
15.   One of the key court decisions on delays was NJDB v JEG in the UK Supreme Court.    This, 
amongst other points, was critical of the structure of sheriff court judgements.    The main criticism 
of the Supreme Court in this area was that having to outline detailed findings in fact and in law 
distracts sheriffs from the key requirement on the courts in section 11 of  the Children (Scotland) Act 
1995 to regard the welfare of the child as their paramount obligation.     
 
16.            There have been changes to the Rules since NJDB v JEG.  What was Ordinary Cause Rule 
12.2(3) is now found in rules 12.3 and 12.4.     Paragraph 12 of the JWG said: “there is a need to 
consider how best to revise the rules, and if need be, change primary legislation, to address the 
current practice of requiring findings in fact and findings in law about each issue raised in evidence”. 
 
17.            There is relevant provision in Section 32(4) of the Court of Session Act 1988  which 
provides that: 
 
“              Where such an appeal is taken to the Court from the judgment of the Sheriff Appeal Court 
or, as the case may be, the sheriff principal proceeding on a proof, the Court shall in giving judgment 
distinctly specify in its interlocutor the several facts material to the cause which it finds to be 
established by the proof, and express how far its judgment proceeds on the matter of facts so found, 
or on matter of law, and the several points of law which it means to decide.” 
 
18. In  NJDB v JEG, the UK Supreme Court said, in paragraph 44, that: 
 
“In practice the Court of Session finds it convenient to adopt the findings in the sheriff’s interlocutor, 
with such alterations or modifications as it finds to be necessary in the light of the evidence.”    
 
19. It appears, therefore, the reference to “proof” means a Court of Session proof and that 
section 32(4) of the 1988 Act does not make direct provision on the content of sheriff court 
interlocutors. 
 
20. The Supreme Court also noted in paragraph 45 of its judgment that “judges sitting in the 
Outer House of the Court of Session are not, and never have been, required to follow the same 
practice.” 
 
21. In the light of this and of the comments by the Supreme Court in NJDB v JEG: 
 
the Scottish Government recommends that the requirements in Ordinary Cause Rules 12.3 and 12.4 
for sheriffs to outline findings in fact and in law be removed. 
 
22. We would be grateful for views from the Committee about what, if any, other provision 
should be made on the structure of judgments in the courts in family cases. 
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Language used by the courts 
 
23.      In addition, the Scottish Government recommends this Committee and the full Council 
consider if other changes could be made to interlocutors to make them more user-friendly for 
litigants (including party litigants) and children.  
 
24. The Scottish Government is of the view that interlocutors are often written in “legalese” 
with excessive use of Latin and are not easily understood by lay people or by children.  Examples of 
changes include use of plain English; avoiding the use of Latin where possible and the adoption of 
child friendly language.   One possible option is the establishment, through rules, of style 
interlocutors in plain English. 
 
Failure to comply 
 
25. A failure to comply with an order (such as a contact order or a contact arrangement situated 
in a permanence or an adoption order) may be contempt of court: 
 
The Scottish Government recommends that rules be added so that relevant interlocutors in family 
actions make that clear.      
 
26. This could, for example, cover interlocutors in actions under section 11 of the 1995 Act 
where parties need to take steps to comply with the decision of the court (in some instances, such as 
where a person is given Parental Responsibilities and Rights or has them removed, no steps may be 
needed and so no warning note may be needed).   Adding a warning note to relevant interlocutors 
may be useful generally in making it clear to parties what they are expected to do20.  In addition, it 
appears in line, in broad terms, with recommendation 132 of the SCCR [paragraph 168 of Chapter 9] 
that at any case management hearing the court should explain to a party litigant the requirements of 
any order made and the sanctions for non-compliance. 
 
27. Paragraph 70 of the opinion in SM v CM commented on the form in which a sentence of 
imprisonment for contempt of court was made.   This noted that: 
 
“ There was no interlocutor signed by the sheriff.  Instead, the sentence was simply recorded 
in a court minute.  The terms of the minute were akin to those used in sentencing in criminal 
proceedings.  Thus, in one court minute, there was reference to an adjournment in terms of section 
201 of the Criminal Procedure (Scotland) Act 1995.  In the sentencing process, as noted in the court 
minute, the sheriff ordered the preparation of a Criminal Justice Social Work Report, and she 
followed this up on a later occasion by ordering a further updated report.  The court minutes all bear 
a procurator fiscal reference.  They refer to the defender as the “Accused”.  This is entirely 
inappropriate for a case where a person is being sentenced to imprisonment for civil contempt.  This 
is not a problem simply about paperwork.  Mr McAlpine pointed out that this had practical 
consequences.  As a result of the way in which the order was recorded, when she was taken to 
prison the defender was placed in the Hall for convicted prisoners rather than in the remand Hall 
where those sentenced for civil contempt should be placed.  She stayed there for 15 days until 
granted interim liberation by this court on 4 June 2015.  To prevent this problem recurring, steps 
should be taken to ensure that all sentences resulting from the findings of civil contempt are dealt 
with by an interlocutor in the proceedings begun by the Minute”. 
 
28. In the light of the last sentence in paragraph 70 of the opinion in SM v CM: 

20 It would also be in line with existing work by the Scottish Legal Aid Board: 
http://www.slab.org.uk/providers/mailshots/2015/newsfeed/Contact_letter  
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 the Scottish Government recommends rules be made21 to lay down that when a person is 
sentenced to imprisonment for civil contempt (such as failure to obtemper an order under section 
11 of the 1995 Act) this sentence is provided for in an interlocutor which makes it clear the person is 
being sentenced to imprisonment for civil contempt.    
 
29. The Scottish Government’s understanding is that civil imprisonment is rare22.  
 
30. In the context of its review of the 1995 Act, and following public petitions in the Parliament, 
the Scottish Government held a round table on 25 January 2017 on possible future options for  
enforcing contact orders.   This is a policy matter and a potential point for primary legislation and, 
therefore, the Scottish Government is making no recommendations to this Committee on this 
particular point.     The Scottish Government intends to publish a note of the round table discussion 
on 25 January. 
 
Expert witnesses 
 
General discussion 
 
31. `The SCCR made a number of recommendations in relation to expert evidence.   Paragraph 
63 of Chapter 9 of the SCCR said that “those involved in family law cases argued that the court 
should have a more proactive role in controlling expert evidence.  There is clear evidence that 
numerous cases involving children are prolonged unduly by contested expert evidence.”  
 
32. There are some general points which the Scottish Civil Justice Council may wish to consider 
in relation to family actions: 
 

• Whether, in practice, experts are appointed for child welfare hearings or just for proofs. 
• Whether, in practice, parties sometimes commission expert evidence without seeking 

sanction from the court.  
 
Advance lodging of statements 
 
33. Recommendation 115 of the SCCR said, at paragraph 47 of Chapter 9, that: 
 
 “the advance intimation and lodging of witnesses statements is particularly helpful in the case of 
expert evidence.  It gives the judge a proper opportunity to prepare and it shortens the proof.  Rule 
47.11(1)(b)(vii) of the Court of Session Rules provides that the commercial judge may make an order 
requiring the reports of skilled persons or witness statements to be lodged in process.   At the 
procedural hearing the commercial judge may determine, in the light of any witness statements, 
affidavits or reports produced, that proof is unnecessary on any issue.   [Court of Session Rule 
47.11(2)(d)].  We consider that these are useful provisions which should apply generally to all types 
of action that are subject to active judicial case management”. 
 
 

21 There is an existing Act of Sederunt (SSI 2011/388) on contempt of court in civil proceedings: 
http://www.legislation.gov.uk/ssi/2011/388/contents/made  
22 For some statistics on civil imprisonment, please see http://www.gov.scot/resource/0039/00396363.pdf 
(see table A.1 on page 24; page 23 explains that the asterisk means under 0.5)  and 
http://www.gov.scot/Resource/0049/00491398.pdf (see table A.8). 

22 

                                                           

http://www.legislation.gov.uk/ssi/2011/388/contents/made
http://www.gov.scot/resource/0039/00396363.pdf
http://www.gov.scot/Resource/0049/00491398.pdf


FLC 08 May 2017  Paper 5.1A 

34. The Committee should be aware of arguments against this approach.   Page 19 of the report 
on the FJMS summit23noted that “Court of Session case management works well and has achieved 
changes in all parties’ practice on how to manage their cases” but also noted that “use of affidavits a 
good time saving in court – but expensive and time consuming for parties and solicitors”.    
 
35.        The Scottish Government agrees with recommendation 115 of the SCCR and recommends 
that provision requiring the advance intimation and lodging of witness statements be added to rules. 
 
36. It may be that provision of  this nature is not needed in Court of Session rules, given the 
paper agreed by the Family Law Committee on case management in family actions in the Court of 
Session at its meeting on 13 February 2017. 
 
Joint instruction of expert witnesses 
 
37. Recommendation 118 of the SCCR made further recommendations on expert witnesses.   
Paragraph 80 of Chapter 9 noted that “there is clearly a problem in child cases where children are 
sometimes over-interviewed by experts, which our recommendations above should address.”.      
 
38. Paragraph 81 went on to say that: 
 
 “in those cases subject to the active judicial case management model, parties should be required to 
consider whether it would be appropriate to instruct one or more joint experts in relation to either 
liability or quantum and should be in a position to address the court on this issue at case 
management hearings.  Where the court thought it appropriate to do so it could order the parties to 
instruct a joint expert”.   
 
39.      The Scottish Government recommends that rules be added requiring parties, if they intend to 
lead expert evidence, to consider if one or more joint experts could be instructed and empowering 
the court to order the parties to instruct a joint expert.    
 
40. Changes may be needed to Ordinary Cause Rule 33AA.4(1)(f) [on expeditious resolution of 
certain causes].  This currently refers to the sheriff ascertaining the scope for joint instruction of a 
single expert.   Adopting the SCCR recommendation would require more proactive encouragement 
of the instruction of a single expert. 
 
Overriding duty of expert witness to assist the court; Code of Practice; disclosure of instructions and 
remuneration 
 
41. Recommendation 120 (paragraph 86 of Chapter 9) of the SCCR said that a rule should be 
introduced which clarifies that the overriding duty of an expert witness is to assist the court.   It also 
recommended that a code of conduct and guidance on the format and information to be contained 
in expert reports should be adopted and that parties who wish to rely upon an expert report should 
be obliged, on request, to disclose all written and oral instructions to the expert and the basis upon 
which the expert is remunerated. 
 
42        The Scottish Government agrees that a rule should be introduced to clarify that the overriding 
duty of an expert witness is to assist the court and recommends that rules be made accordingly. 
 

23 http://www.gov.scot/Resource/0050/00507357.pdf  
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43. It appears to the Scottish Government that the introduction of a code of conduct and 
guidance on the format and information to be contained in expert reports for the courts is an 
operational matter for the judiciary and the SCTS.   The Scottish Government would be happy to 
participate in any work in this area, if that would be helpful.   There is already a Law Society of 
Scotland code of practice24.  There will be examples of codes of conduct in other jurisdictions25. 
 
44. The Scottish Government is uncertain about the recommendation that parties who wish to 
rely upon an expert report should be obliged, on request, to disclose all written and oral instructions 
to the expert and the basis upon which the expert is remunerated.    The Scottish Government can 
understand where this recommendation is coming from.   However, there may be issues in this area 
of client confidentiality.  The Scottish Government suggests the Scottish Civil Justice Council may 
wish to consider further. 
 
Experts required to confer, exchange opinions and prepare a note on what can be agreed and on 
reasons for disagreements 
 
45. Recommendation 121 of the SCCR (paragraphs 88 and 89 of Chapter 9) says that in all cases 
to which the active case management model applies, the court should have the power to require 
experts to confer, exchange opinions, and prepare a note on what can be agreed and the reasons for 
their disagreements.   This recommendation follows practice in the Court of Session in commercial 
actions.   
 
46. The Scottish Government agrees and recommends that rules be made so the court has the 
power to require experts to confer, exchange opinions, prepare a note on what can be agreed, and 
the reasons for their disagreements. 
 
Limits on oral evidence by experts 
 
47. Recommendation 122 of the SCCR (paragraph 91 of Chapter 9) recommends that “a rule 
should be adopted to introduce a presumption that an expert’s report would be treated as his 
evidence in chief and that oral evidence would be restricted to cross examination or to comment on 
the terms of any other expert reports lodged in process or spoken to in evidence”.    
 
48.     The Scottish Government agrees and recommends that rules be added to introduce a 
presumption that an expert’s report would be treated as evidence in chief and that oral evidence 
would be restricted to cross examination or to comment on the terms of any other expert reports 
lodged in process or spoken to in evidence. 
 
 
 
 
 
 
 
 

24 https://www.lawscot.org.uk/members/expert-witness-directory/expert-witness-code-of-practice/  
25 See, for example, https://www.justice.gov.uk/courts/procedure-rules/family/practice_directions/practice-
direction-25b-the-duties-of-an-expert,-the-experts-report-and-arrangements-for-an-expert-to-attend-court 
(England and Wales); 
http://www.legislation.gov.hk/blis_ind.nsf/CURALLENGDOC/AF1356F1911449974825758A000FE9D3?OpenDo
cument (Hong Kong) 
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Summary of recommendations for the Rules Rewrite Committee 
 
49. The table below summarises recommendations for the Rules Rewrite Committee. 
 
Paragraph 
no. in 
Annex D 

Issue Recommendation Origins of 
recommendation 

4 Judicial 
continuity 

Rules be made for family actions to introduce a 
docket system and judicial continuity. 

SCCR – 
recommendation 
50 

10 Structure of 
pleadings – 
more use of 
forms 

For both the Court of Session and the Sheriff 
Court: 
 

• rules be made and forms created along 
the lines of Annex F in the JWG report;  

• the forms should ask whether any other 
relevant court cases – civil or criminal – 
have taken place or are taking place; 

• the forms ask the applicant about 
relevant criminal convictions;  

• the forms ask what steps have been 
taken to resolve the issue out of court 
(eg by use of mediation or other forms 
of ADR) and what the areas of dispute 
and agreement are; 

• where appropriate, forms should ask if 
jurisdiction could be held elsewhere in 
the United Kingdom or overseas. 

JWG 

21 Structure of 
judgements 

Requirements in Ordinary Cause Rules 12.3 and 
12.4 for sheriffs to outline findings in fact and in 
law be removed. 

Comments by the 
UK Supreme 
Court in NJDB v 
JEG. 

23 Language of 
the courts 

This Committee and the full Council consider if 
other changes could be made to interlocutors to 
make them more user-friendly for litigants 
(including party litigants) and children. 

The Scottish 
Government. 

25 Failure to 
comply with 
order 

Rules be made so that relevant interlocutors in 
family actions make it clear that failure to 
comply may be contempt of court. 

Suggestion made 
to the Scottish 
Government. 

28 Failure to 
comply with 
order 

Rules be made to lay down that when a person is 
sentenced to imprisonment for civil contempt 
(such as failure to obtemper an order under 
section 11 of the 1995 Act) this sentence is 
provided for in an interlocutor which makes it 
clear the person is being sentenced to 
imprisonment for civil contempt.    

Comments by the 
Court of Session 
in SM v CM 

35 Expert 
witnesses 

Provision requiring the advance intimation and 
lodging of witness statements be added to rules 

SCCR – 
recommendation 
115 

39 Expert 
witnesses 

Rules be added requiring parties, if they intend 
to lead expert evidence, to consider if one or 

SCCR   – 
recommendation 
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more joint experts could be instructed and 
empowering the court to order the parties to 
instruct a joint expert.    

118 
 

42 Expert 
witnesses 

Rules be introduced to clarify that the overriding 
duty of an expert witness is to assist the court. 

SCCR – 
recommendation 
120 

46 Expert 
witnesses 

Rules be made so the court has the power to 
require experts to confer, exchange opinions, 
prepare a note on what can be agreed, and the 
reasons for their disagreements .  

SCCR – 
recommendation 
121 

48 Expert 
witnesses 

Rules be added to introduce a presumption that 
an expert’s report would be treated as evidence 
in chief and that oral evidence would be 
restricted to cross examination or to comment 
on the terms of any other expert reports lodged 
in process or spoken to in evidence. 

SCCR – 
recommendation 
122 

 
 
Family and Property  
Scottish Government 
April 2017 
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ANNEX E: AREAS WHERE THE SCOTTISH GOVERNMENT IS NOT MAKING A RECOMMENDATION 
 
Introduction 
 
1. For completeness, this policy paper includes a number of areas where the Scottish 
Government  does not make a recommendation.     These areas are listed in this Annex.    The 
reasons why the Scottish Government does not make recommendation vary from area to area and 
include: 
 

• The matter is entirely for the Lord President. 
• The matter is for primary legislation, which is for the Scottish Government to promote in the 

Scottish Parliament. 
• The matter is entirely operational. 
• It appears to the Scottish Government that a decision has already been taken not to pursue 

the issue. 
• The matter is outwith the remit of the Family Law Committee. 

 
2. Of course, members of this Committee may wish to take different approaches in some areas, 
which is one reason for including them so that members can see the issues the Scottish Government 
has considered in preparing this policy paper. 
 
Provision in primary legislation on cases being dealt with expeditiously 
 
3. Paper 4.2, considered by this Committee at its meeting on 13 February 2017, discussed one 
of the points in the postscript to the recent Opinion in SM v CM.  This point was the length of time 
taken up by the proceedings in the sheriff court.  Paper 4.2 invited the Committee to consider 
whether it would be appropriate to address this concern by amending the rules to include a 
provision about avoiding delay.    
 
4 Members thought the problem was one of undue delay and it may be more appropriate to 
include a provision about avoiding delay in primary legislation, as is the case in England and Wales, 
rather than in rules.    
 
5. The Supreme Court, in NJDB v JEG,  said, in paragraph 22 of its judgement, that  “Parliament 
has recognised, in section 1(2) of the Children Act 1989, that “in any proceedings in which any 
question with respect to the upbringing of a child arises … any delay in determining the question is 
likely to prejudice the welfare of the child”.  There is no equivalent provision in the 1995 Act; but 
even in the absence of such a provision, the principle is obvious, and is amply demonstrated by the 
present case”. 
 
6. The Scottish Government will consider, as part of its upcoming review of Part 1 of the 
Children (Scotland) Act 1995, whether a provision along the lines of section 1(2) of the Children Act 
1989 should be added to the 1995 Act.    Therefore, the Scottish Government is making no 
recommendation to this Committee.   
 
Unified set of rules for family actions. 
 
7. Paragraph 7 of the report by the JWG said that: 
 
 “The JWG recommends that the longer term aim ought to be to have a unified set of family 
procedure rules for use in the sheriff court and Court of Session, with the rules allowing for 
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enhanced judicial case management.   The JWG envisage that the final form of those rules will be 
familiar to practitioners having experience of certain Court of Session procedures.   There is 
precedent for making one set of court rules for both sheriff court and Court of Session using the 
combined rule making powers, namely the Act of Sederunt (Contempt of Court in Civil Proceedings) 
2011 (SSI 2011/388).” 
 
8. The Scottish Government’s understanding is that it has been decided to continue with 
separate rules for the Court of Session and the sheriff court and, therefore, this recommendation by 
the JWG will not be taken forward26. 
 
Publication of judgements 
 
9. In 2016, the Justice Committee of the Scottish Parliament carried out post-legislative 
scrutiny of the Family Law (Scotland) Act 2006.   One of the points which arose in evidence to the 
Committee was about the publication of judgements.   
 
10. In the Scottish Government’s response to the Committee’s report, the Minister for 
Community Safety and Legal Affairs said, in paragraph 8, that: 
 
 “The Scottish Government has noted the points made to the Committee about the publication of 
sheriff court judgements.   As a general rule, only where there is a significant point of law or 
particular public interest will a judgment be published.   The Scottish Government appreciates that 
the publication of decisions in a developing area of law is important, if legal practitioners are to be 
able to advise their clients effectively.  As the information contained in Annexe C of the Committee’s 
report indicates, decisions on publishing sheriff court judgements are a matter for the sheriff who 
heard the case.   The Scottish Government has passed on the comments on publication of 
judgements which were made by the Committee and in the evidence submitted to the Committee to 
the Lord President’s Private Office.” 
 
11. This is a matter for the judiciary and the Scottish Government is making no 
recommendations in this paper.  
 
Delays in judgements 
 
12. Recommendation 140 of the SCCR recommended [paragraph 35 of Chapter 10]: 
 
 “the establishment of a register on the Scottish Courts website for those cases in which judgment 
has been outstanding for a period of more than three months.  The rules of court should provide 
that if a judgment is not issued within that period the judge, sheriff or district judge should be 
required to provide an explanation for the delay and to indicate when the judgment is likely to be 
issued.   This explanation should be conveyed to the parties and put on the website.  Cases like this 
should continue to be brought to the attention of the judge, sheriff or district judge at one monthly 
intervals until judgment is issued.   Such cases should be given the personal attention of the Lord 
President or appropriate sheriff principal.” 
 
13. The Scottish Government considers this to be an operational matter for the Lord President 
and the sheriffs principal and does not consider it appropriate to suggest rules in this area in this 
policy paper.  
 

26 See http://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/scjc-pubilcations/final-report-of-
the-rules-rewrite-working-group.pdf?sfvrsn=2  
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IT system 
 
14. The JWG considered issues in relation to IT systems.  Paragraph 13 noted that “the JWG 
consider that the IT system could be based on intelligent software which would, on certain answers 
being populated in the forms, automatically direct the applicant through the system, based upon the 
specifics of their circumstances.”    Paragraph 15 said that “the JWG understands that part of the 
budget derived from the recent fees uplift will be assigned to developing IT to support the court 
reforms programme and that part of this money could be made available to developing a bespoke IT 
system for family actions”. 
 
15. The Scottish Government considers this to be an operational matter for the judiciary and the 
Scottish Courts and Tribunals Service (SCTS) and does not consider it appropriate to make 
recommendations in this area in this policy paper other than to note that if the recommendation 
that family actions should be initiated by forms is accepted [paragraphs 7 to 14 of Annex D of this 
policy paper refer], there would be IT implications.   
 
16. The SCTS has, of course, recently set up a new IT system. 
 
Use of technology 
 
17. The SCCR made a number of recommendations in relation to technology.   Recommendation 
66 [paragraph 90 of Chapter 5] said: 
 
“in cases allocated to the docket of a family sheriff there would be a presumption that all procedural 
business would be conducted by telephone or videoconference (provided the parties consent) and 
that substantive hearings would take place in the court in which that sheriff sits.   If there were 
special circumstances which made it unreasonable to expect parties or witnesses to travel to that 
court, arrangements could be made for a hearing to take place in a more convenient court or other 
venue.  In some areas there may be scope for the court to make use of other suitable 
accommodation such as tribunal hearing rooms”. 
 
18. It appears to the Scottish Government that this is an operational matter for the judiciary and 
the SCTS and so does not make any recommendations in this policy paper. 
 
Specialisation of sheriffs in family actions 
 
19. Recommendation 4 in the SCCR (paragraph 64 of Chapter 4) recommends the “introduction 
of a system by which a number of sheriffs in each sheriffdom will be designated as specialists in 
particular areas of practice.”    (Recommendation 92, at paragraphs 162 and 163 of Chapter 5, is 
along similar lines for summary sheriffs).   There was strong support for the establishment of 
specialist family sheriffs at the FJMS Summit. 
 
20. Section 34 of the Courts Reform (Scotland) Act 2014 empowers the Lord President to 
determine categories of sheriff court cases which he concludes suited to being dealt with by judicial 
officers that specialise in the category of cases.  [Once a direction is issued under section 34, the 
Sheriffs Principal can then designate individual sheriffs as specialists].  The Scottish Government is 
unaware of any intention by the Lord President to  determine family actions as a specialist category.  
As decisions in this area are for the Lord President, it is not appropriate for the Scottish Government 
to make any recommendations on specialisation in this policy paper.   [Under section 41 the Scottish 
Ministers may by order provide that the jurisdiction of a sheriff of a specified sheriffdom sitting at a 
specified sheriff court extends territorially throughout Scotland for the purposes of dealing with 
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specified types of civil proceedings. Such an order may be made only with the consent of the Lord 
President]. 
 
Criminal proceedings and delays in family actions 
 
21. One of the points made at the FJMS Summit in March 2016 was that delays in criminal 
proceedings can have a knock on delay in civil proceedings.  Points made included: 
 

• (perhaps inevitably) there is a prioritisation of criminal over civil cases and there are more 
prescribed timescales for criminal cases;  

• civil proofs can sometimes be split over months; 
• an example was given of several proofs being scheduled for one day (with parties and 

agents having to attend and prepare), even though it is likely only one proof hearing will 
take place.  

 
22. Recommendation 70 in the SCCR (paragraph 94 of Chapter 5) says that: 
 
 “in courts where the residential judicial officer is a district judge, who will also be dealing with 
summary criminal business, it will be desirable to set aside in the court programme specific days or 
half days for the conduct of civil business, in particular family actions.   When such days or half days 
are programmed will depend on the volume of cases, but where practicable criminal business in 
courts where there is only one court room should not be programmed for those days,  Deferred 
sentences should not be fixed for days or parts of days programmed for civil business.”     
 
23. It appears to the Scottish Government that this is an operational matter for the judiciary and 
the SCTS and so there are no recommendations in this paper. 
 
Appeals and delays in family actions 
 
24. In paragraph 69 of its opinion in SM v CM, the Court of Session said: 
 
“ A related point of concern is the rule by which, when an appeal is taken to the Inner House, 
the whole process is removed from the Sheriff Court, with the result that (so we were told) no 
further progress is possible in the action in the Sheriff Court until disposal of the appeal.  It may be 
possible for the parties to apply for the process to be remitted to the Sheriff Court for some 
application to be made there, and then sent back to the Inner House after that matter has been 
dealt with, but this is a cumbersome procedure which places unnecessary obstacles in the way of 
parties seeking, for example, to vary contact orders previously made or to make special provision for 
particular occasions.  The difficulty is not unique to contact actions or, indeed, family proceedings 
generally, but its impact is felt most acutely in such proceedings where parties frequently need the 
assistance of the Court on an ongoing basis and, sometimes, at relatively short notice.  We would 
suggest that the Scottish Civil Justice Council might wish to give consideration to revising the 
relevant Rules of Court to allow steps to be taken in the Sheriff Court even though one particular 
matter in the process is under appeal to the Inner House”. 
 
25. This appears to be a point that is wider than just family actions and so within the remit of 
the Scottish Civil Justice Council as a whole, rather than of this Committee in particular.   Therefore, 
the Scottish Government is making no recommendations to this Committee on this point.   
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Judicial training  
 
26. Recommendation 71 in the SCCR [paragraph 95 of Chapter 5] is that: 
 
 “many respondents considered that an understanding of the dynamics of family disputes and 
domestic abuse and knowledge of child development were as important as good knowledge and 
experience of the relevant law for judges dealing with family cases.   We recommend that a forum of 
family sheriffs and district judges [summary sheriffs] be established so that knowledge and 
experience can be shared and issues of common concern discussed, and that district judges should 
receive appropriate training when they are appointed.”. 
 
27. It appears to the Scottish Government that this is an operational matter for the judiciary and 
the SCTS.  Judicial training is, of course, a matter for the Judicial Institute.   Therefore, there is no 
recommendation in this paper. 
 
Consistency across Scotland  
 
28. One of the points which has emerged in recent years (eg through the Child Welfare 
Reporters Working Group chaired by the Scottish Government) is that practice in the sheriff courts 
(eg in relation to the role and remit of court appointments; what they are called; the types and 
nature of procedural hearings) can vary considerably across Scotland, even though  Scotland is a 
small jurisdiction.  
 
29. One way of tackling this might be to impose pro-active duties (eg on the Scottish Civil Justice 
Council) to make reports where there is a lack of consistency in the procedures followed in family 
actions across Scotland.   
 
30. A possible model to follow might be section 4(7) of the Judicial Factors (Scotland) Act 1880.  
This provides that: 
 
 “It shall be the duty of the accountant [of court], when it appears to him that there is a diversity of 
judgment or practice in proceedings in Judicial Factories in the sheriff courts which it would be 
important to put an end to, to report the same to the first division of the Court of Session, specifying 
the proceedings in which such diversity appeared, and asking for a rule to be laid down to secure 
uniformity of judgment or practice in such proceedings, and the Court shall consider such report, 
and if they shall see fit shall lay down such a rule accordingly, which rule the several sheriffs and 
their substitutes shall be bound to observe”. 
 
31. The Scottish Government will consider this issue further in its forthcoming review of the 
Children (Scotland) Act 1995 and, therefore, is not making any recommendations to this Committee. 
 
Summary disposal 
 
32. Paragraph 92 of Chapter 9 of the SCCR noted that the current position is that the court, on 
the application of a pursuer, may grant summary decree where it is satisfied that there is no defence 
to the action or to any part of it to which the motion relates.  After considering the issues, the 
Review recommended that summary decree procedures should also be available to defenders 
[recommendation 123 at paragraph 103 of Chapter 9].  However, as the review noted, this 
procedure is not available in family (and civil partnership) actions (and certain other actions) at the 
moment and the review recommended this should remain the position.  Therefore, there are no 
recommendations on summary disposals in this policy paper. 
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Change of culture 
 
33. The JWG recommended in paragraph 16 of its report that “in due course a family law users 
group should be established to outline the extent of the proposed changes and to try and tackle a 
change of culture at an early stage”. 
 
34. A family law users group could, as well as practitioners, include bodies with practical 
experience of family actions such as the Scottish Legal Aid Board and third sector bodies supporting 
litigants. However, the Scottish Government recommends against following the JWG 
recommendation, for the following reasons: 
 

• The Family Law Committee has been established since the JWG recommendation. 
• There would be staff resource implications in acting as a secretariat for a family law users 

group. 
• The Family Law Committee can and does obtain comments and expertise from non-

members when appropriate (eg it has done so in relation to the review of the F9 form). 
 
Evidential child welfare hearings 
 
35. There has been a recent case in the Sheriff Appeal Court at which “evidential Child Welfare 
Hearings” were discussed27.  The court said, in paragraph 14, that  
 
“  There is no such process as an evidential child welfare hearing provided for in the Ordinary Cause 
Rules: one may have a child welfare hearing or a proof. If it were possible to have an evidential child 
welfare hearing, it may only be, in my opinion, with the consent of parties. The reason for this is that 
such a hearing, without the recording of evidence, would restrict a party’s grounds of appeal to 
questions of law only.” 
 
36. As evidential child welfare hearings are not provided for in the rules, there seems no need 
for this policy paper to make any recommendations. 
 
Summary of points in this Annex  
 
Para 
in 
annex 

Issue Why no recommendation Origin of 
issue/recommendation 

3 to 6 Provision in primary 
legislation on cases 
being dealt with 
expeditiously 

Matter for primary legislation. Family Law Committee. 

7 and 
8 

Unified set of rules for 
family actions 

The Scottish Government 
understands it has been 
decided to keep separate rules 
for the Court of Session and 
the sheriff court. 

JWG 

9 to 
11 

Publication of 
judgements 

Matter for the judiciary The Justice Committee of 
the Scottish Parliament 

27 The case is at http://www.scotcourts.gov.uk/docs/default-source/sheriff-appeal-court-(civil)/2016-sac-(civ)-
002.pdf?status=Temp&sfvrsn=0.6194155665580183  
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considered this issue. 
12 
and 
13 

Delays in judgements Operational matter. The SCCR – 
recommendation 140 

14 to 
16 

IT system Operational matter.   The JWG 

17 
and 
18 

Use of technology Operational matter. The SCCR – 
recommendation 66 

19 
and 
20 

Specialisation of 
sheriffs in family 
actions 

Matter for the Lord President. The SCCR – 
recommendation 4 
recommended 
specialisation generally. 

21 to 
23 

Criminal proceedings 
and delays in family 
actions 

Operational matter. FJMS summit. 
 
The SCCR – 
recommendation 70 

24 
and 
25 

Appeals and delays in 
family actions 

Matter for the SCJC as a whole Comments by the Court 
of Session in SM v CM 

26 
and 
27 

Judicial training Operational matter The SCCR – 
recommendation 71 

28 to 
31 

Consistency across 
Scotland 

Matter for primary legislation The Scottish 
Government 

32 Summary disposal SCCR recommendation was no 
change in family actions 

The SCCR 

33 
and 
34 

Change of culture – 
establish a family law 
users group 

• The Family Law 
Committee has been 
established since the 
JWG 
recommendation. 

• There would be staff 
resource implications 
in acting as a 
secretariat for a family 
law users group. 

• The Family Law 
Committee can and 
does obtain 
comments and 
expertise from non-
members when 
appropriate (eg it has 
done so in relation to 
the review of the F9 
form). 

The JWG 

35/36 Evidential Child 
Welfare Hearings 

Not provided for in rules. Discussed in recent 
Sheriff Appeal Court 
judgement. 
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Public Petitions Committee 

21st Meeting, 2017 (Session 5)  

Thursday 23 November 2017 

PE1610: Upgrade the A75 

Note by the Clerk 

Petitioner Matt Halliday 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 

upgrade the A75 Euro-route to dual carriageway for its entirety as 

soon as possible. 

Webpage  Parliament.scot/GettingInvolved/Petitions/PE01610 

 

PE1657: A77 upgrade 

Petitioner Donald McHarrie on behalf of A77 Action Group 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 

dual the A77 from Ayr Whitlett’s Roundabout south to the two ferry 

ports located at Cairnryan, including the point at which the A77 

connects with the A75. 

Webpage  Parliament.scot/GettingInvolved/Petitions/PE01657 

 

Introduction 

1. The Committee first considered PE1657 at its meeting on 14 September 2017. 
At that meeting, the Committee agreed to write to the Scottish Government, 
and to invite the Cabinet Secretary for Economy, Jobs and Fair Work to give 
evidence at a future meeting. 
 

2. The Committee continued its consideration of PE1610 on 21 September 2017 
where it reflected on the evidence gathered during a fact finding visit to 
experience the A75 directly. The Committee agreed at this meeting to join the 
petition together with PE1657 for future consideration and to invite the Cabinet 
Secretary for Economy, Jobs and Fair Work to give evidence on both petitions 
at a future meeting, recognising that they raise significant concerns in relation 
to the economy as well as road infrastructure issues. 

 

3. The Scottish Government considers that the responsibility for the issues raised 
in the petitions rest with the Minister for Transport and the Islands rather than 
the Cabinet Secretary for Economy, Jobs and Fair Work. As such, the 

http://www.parliament.scot/GettingInvolved/Petitions/A75RoadUpgrade
http://www.parliament.scot/GettingInvolved/Petitions/a77upgrade
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Committee will hear evidence from the Minister at this meeting. The Committee 
have also received a written response from the Scottish Government in relation 
to PE1657.  

 

4. The Committee is invited to consider what action it wishes to take. 

Committee Consideration 

 

PE1657: Scottish Government response 

5. The Committee sought clarification from the Scottish Government on two 
specific matters in relation to the A77. The first was to establish the timetable 
for the Maybole by-pass. The Scottish Government responded as followed— 
 
“The procurement process for the main works contract commenced in August, 
with contract award anticipated in Autumn 2018. Once complete the scheme 
will help separate local traffic from traffic travelling further afield, including to our 
key ports which will lead to improved road safety for local communities and 
road users, and provide better journey time reliability for motorists and 
businesses along the full length of the A77.” 
 

6. The petitioner’s written submission raised concern that the decision not to make 
the Maybole by-pass a dual carriageway was a “missed opportunity by the 
Transport Minister”. The petitioner’s submission explained that the 
consequence of this decision means that “the problems of frustration will only 
move onto the next pinch point”.  
 

7. The Committee also asked the Scottish Government what action had been 

taken to address the traffic lights at Marchburn which have been in operation 

for four years. The Scottish Government responded as followed— 

 

“…Scotland TranServ, on behalf of Transport Scotland, is planning essential 

repair works to the A77 Cairnryan Landslip which will involve a full weekend 

closure commencing on 3rd November 2017. This weekend closure will allow 

the installation of temporary works following which repairs to the downslope 

embankment will take place. Temporary traffic lights will remain in place until 

completion of these works, which is programmed for early 2018”. 

 

8. The petitioner welcomed the plans to address this long-standing issue. 

However, the petitioner noted that most of the other sites on Transport 

Scotland’s South West Landslide Action Plan sit on the section of the A77 that 

the petitioner is calling for improvements on.  

 

9. The Scottish Government’s written submission re-iterated the commitment 

made in its Programme for Government 2017/18 to examine the case for 

transport improvements to the A77 south of Girvan. However, the petitioner 

explained that the problems on the A77 extend further than the south of Girvan. 
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10. The Scottish Government’s written submission highlighted that the National 

Transport Strategy and Strategic Transport Projects Review (STPR) will be 

subject to a comprehensive review. This review will establish the strategic 

direction for transport in Scotland for the next 20 years, based on collaborative 

working and stakeholder engagement. The petitioner has indicated that they 

would wish to contribute to this review.  

 

11. The Scottish Government have also outlined that the STPR will consider the 

rationale for transport improvements on the A75, A77 with a particular focus on 

access to ports at Cairnryan. Transport Scotland intends to commission 

consultants in 2017 and is currently gathering data to understand journey 

patterns across the South West region. The petitioner has requested in their 

written submission that they wish to be consulted on the findings made by the 

commissioned consultants.  

PE1657: Other written submissions 

12. Since the Committee last considered Petition PE1657 in September 2017, the 

Committee have also received additional written submissions expressing 

support for the action called for in the petition.  

 

13. Dr Goodare’s written submission highlighted the importance of good road 

connections between Stranraer and Glasgow, for emergencies, such as 

coronary vessel stenting, for which there is no facility in Dumfries and 

Galloway. The submission identified that the delays commonly experienced on 

the A77 put patients at serious risk of dying or suffering from negative health 

outcomes. The submission also commented that people living in rural areas 

deserve “equitable access to quality healthcare”. 

 

14. The Committee also received a written submission from Glenapp Castle Hotel 

raising concerns that the road infrastructure from Stranraer to Ayr is “so poor 

that we feel it strangles economic activity in the South West. This caps the 

number of jobs and leads to a migration out of the area of young people who 

feel they need to move away to get on”.  

 

15. This submission also highlighted that as the A77 is so narrow for safe working, 

remedial work on it causes the road to be closed which causes businesses 

significant inconvenience and diversions. The submission also explained that 

the few passing places that do exist causes ferry traffic to bunch together, 

which makes overtaking difficult and dangerous. 

 

16. The Committee have also now received a written submission from Stena Line 

in addition to P&O’s written submission, which was considered by the 
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Committee in September 2017. Stena Line’s submission highlighted the 

important economic contributions that it has made to the area, both in terms of 

the development of a modern port facility at Loch Ryan Port (Cairnryan) and as 

one of the largest employers in the region. 

 

17. The submission also highlighted that Stena Line have lobbied successive 

Scottish Governments for road improvements in the area and recognised that 

while some progress had been made— 

 

“…more needs to be done if the infrastructure investments such as Loch Ryan 

Port are to realise their full potential which is why projects like the A77 are so 

important”. 

 

18. Stena Line also highlighted that other ports in the UK have attracted significant 

investment to improve road accessibility, such as the £125m M6 Link Road at 

Heysham and the £500m A55 upgrade for Holyhead Port. These investments 

are reported to have led to improvements ferry traffic numbers, reduced travel 

times and improved road safety. Stena Line have identified that there is a risk 

that— 

 

“…more and more freight trade in particular will gravitate to these and other 

ports at the expense of Loch Ryan if the current poor road infrastructure 

situation remains unresolved”. 

 

19. In their submission, Stena Line recognised that a relatively ‘low cost’ 

improvement to address some of the issues raised could be the introduction of 

a 50mph speed limit for HGV’s, similar to the project which is currently being 

trialled on the A9. 

Media coverage 

20. The Committee may wish to note that the issues raised in the petitions have 

attracted media coverage1 over recent weeks. This has largely been prompted 

by concerns raised by Stena Line about the lack of investment in the roads to 

and from its port. The articles report on the current road infrastructure which 

frequently leads to road closures causing major disruption for freight, tourists 

and local residents. 

Conclusion 

21. The Committee is invited to consider what action it wishes to take. Options 
include — 

                                                           
1
 For example, Ayrshire Daily News (24 October 2017) and BBC News (10 November 2017) 

https://www.ayrshiredailynews.co.uk/news/2017/10/24/Stena-Line-have-slammed-the-lack-of-investment-on-the-A77
http://www.bbc.co.uk/news/uk-scotland-south-scotland-41927356


PPC/S5/17/21/4 
 

 To reflect on the evidence heard from the Minister for Transport and the 
Islands at a future meeting.  

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

Annexe 

The following submissions are circulated in connection with consideration of the 

petition at this meeting— 
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 PE1657/E: Scottish Government submission of 19 October 2017 (97KB pdf)   
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 PE1657/A: P&O written submission of 7 September 2017 (71KB pdf)  

 PE1657/B: Dr Daniel Goodare's written submission of 7 September 2017 

(9KB pdf)  

 PE1657/C: Glenapp Castle Hotel submission of 14 September 2017 (69KB 

pdf)  

 PE1657/D: Stena Line submission of 19 September 2017 (69KB pdf)  

 PE1657/E: Scottish Government submission of 19 October 2017 (97KB pdf) 

 

In relation to PE1657, the petitioner has also provided a range of supplementary 

information as follows— 

 Supplementary information (186KB pdf) provides links to a range of 

additional information about the A77. 

 PowerPoint Presentation 1 (7,801KB pdf) provides information about the 
A77 Action Group and some of the issues faced by people using the A77 
south of Girvan.   

 PowerPoint Presentation 2 (8,269 KB pdf) provides recent photos from along 
the A77 which depict what the road is like, how different heights and heights 
signs apply to an over road bridge and maintenance issues.  

 

All written submissions received on these petitions can be viewed on the petition 

webpages (PE1610 and PE1657).  

 

 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657_E.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657_E.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657APandO.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657APandO.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657B.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657B.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657C.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657C.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657D.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657D.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657_E.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/General%20Documents/PE_1657_supplementary_information.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/General%20Documents/A77_PCC3.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/General%20Documents/JC_A77_photos.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01621
http://www.parliament.scot/GettingInvolved/Petitions/A75RoadUpgrade
http://www.parliament.scot/GettingInvolved/Petitions/a77upgrade


PE01610: UPGRADE THE A75 

Petitioner Matt Halliday 

Date 
Lodged 

13 July 2016 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
upgrade the A75 Euro-route to dual carriageway for its entirety as 
soon as possible. 

 

Previous 
action 

A previous petition was running on Change.Org and an action group 
has been set up on social media to fight for this cause. A meeting was 
arranged with Joan McAlpine MSP who  recommended lodging a 
petition with the Scottish Parliament. 

 

Background 
information 

The A75 is not only the road to Stranraer and the ferry ports of 
Cairnryan but, as such, is also the road to Belfast, one of the UK's 
capital cities. 

Due to the current design of the road and previous fact, it is a road 
where many differing vehicle types are thrown together often at highly 
differential speeds. The volume of HGVs in convoy travelling east 
when the ferries dock combined with the 40mph limit for those 
vehicles causes very high level of congestion upon the A75, a volume 
of traffic that was never envisioned when the current road was 
designed. 

Throw in even slower moving agricultural vehicles, faster moving 
traffic, such as cars and motorcycles, and a large amount of tourist 
traffic unfamiliar with the vagaries of the A75, and it is easy to see 
how frustration can brew carelessness on the road. A change to dual 
carriageway would help negate the causes of this while also 
preventing a conflict between vehicles travelling east with those 
travelling west. 

For the same reasons, the local economy would benefit by being 
more accessible to tourists, commerce and improved links with 
Northern Ireland and England. This is not to mention the benefits to 
the local populace in improved safety and reduced journey times, 
especially when there is more centralisation of health services to 
Dumfries resulting in journeys of up to 90 miles for some in the west 
of Dumfries & Galloway. 

I have come to these conclusions as a regular user of the A75 and I 
know for a fact that I am not alone in holding these opinions. 

 

 



PE1610/G 
Petitioner’s submission of 15 October 2017 
 
May I start by once again thanking you all for coming down to see the problems with 
the A75 for yourselves and for taking the time to meet myself and road stakeholders 
in Castle Douglas?  
 
I would also like to say that I welcome the comments made and the outcome of the 
meeting in Holyrood on the 21st September. In my opinion as well as that of many 
others, it is vital that a holistic approach is made to the infrastructure and wider 
problems that exist in Galloway and the SW of Scotland at this time. The threat to 
Scotland's main ferry ports is very real and I fear that if action isn't started to be 
taken soon then, if you'll pardon my pun, we will have missed the boat. 
 
Below is some of the evidence from a few of the major stakeholders that were 
submitted to the Infrastructure and Capital Investment Committee's enquiry on 
Freight Transport in Scotland (2017).   
 
Road Haulage Association, January 2015  
 
This is a written statement by the Road Haulage Association which clearly states a 
cause for concern regarding both A77T & A75T from the Cairnryan Ports. The 
statement deems them to be inadequate and outdated to cope with then current 
traffic & freight volumes. The statement also mentions the other inadequate roads 
that are getting attention from the Scottish Government. A77 Action Group considers 
that those traffic & freight volumes have increased since then, and on these grounds 
should be considered along with what our petition is calling for. 
 
Scottish Government (May 2015)  
 
This is a statement from a former Transport and Islands Minister Derek Mackay 
MSP. In his statement he mentions a number of improvements on A77 & A75. The 
Transport Minister did mention a budgeted programme to improve the links with the 
Loch Ryan Ports. Sadly these improvements have failed to materialise. However, we 
feel that the petition is taking these improvements to a better situation than what is 
spoke about in this written statement. 
 
Ferry information carryings & investment 
 

 http://www.parliament.scot/S5_PublicPetitionsCommittee/General%20Docum
ents/A77_PCC3.pdf 

 P&O Statement 

 Stena Line Statement 
 
I also feel that as well as securing the future of the Scottish/Irish ferry routes and 
related jobs and economic benefits. The dualling of the A75 and indeed the A77 
would bring infinitely greater scope for investment, redevelopment and the 
regeneration of this area of Scotland and the future of its populace. There would also 
be an unprecedented opportunity to invest in and develop new technologies in 
keeping with the Scottish Government's current enviromental targets, eg solar roads, 

http://www.parliament.scot/S4_InfrastructureandCapitalInvestmentCommittee/Inquiries/Road_Haulage_Association.pdf
http://www.parliament.scot/S4_InfrastructureandCapitalInvestmentCommittee/Inquiries/Scottish_Government.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/General%20Documents/A77_PCC3.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/General%20Documents/A77_PCC3.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657APandO.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657D.pdfhttp:/www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1657D.pdf


electric highways(charging points/stations could be created in villages /towns along 
the routes to mitigate the effects of being by-passed), new safety technology such as 
safer barriers/road furniture and even new road surface technology such as the 
MacRebur recycled surfacing currently being developed in Dumfries & Galloway 
allowing these to be thoroughly tested before they can be rolled out across Scotland 
and in the case of the Scottish companies involved, exported around the world. 
 
As you can see there are many potential benefits of improving the road infrastucture 
to 21st century standards, both economically and socially. On the other hand I fear 
that continued inaction will lead to consequences which are far-reaching,long-
lasting,  incredibly damaging and disproportionately difficult to rectify after the fact.  
 
I am at your disposal should you require anything more from me or if you have 
further questions. 
 

http://www.macrebur.com/


PE01657: A77 upgrade 

Petitioner Donald McHarrie on behalf of A77 Action Group 

Date 
Lodged 

19 June 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
dual the A77 from Ayr Whitlett’s Roundabout south to the two ferry 
ports located at Cairnryan, including the point at which the A77 
connects with the A75. 

Previous 
action 

The A77 Action Group has been formed on Facebook and we have 
now had a number of public meetings.  The group has contacted Mr 
Brian Whittle MSP for advice on how to go forward with a petition. 

Background 
information 

The A77 is the main arterial route from the central belt to the south 
west of Scotland.  On the way it also provides connections to a number 
of towns and villages. It also provides the road connection between our 
capital city Edinburgh via Glasgow to Northern Ireland’s capital city 
Belfast and the Republic of Ireland’s capital city Dublin beyond that. So 
from an economic perspective, as well as a cultural view point, the A77 
is a strategic road, nationally and internationally. 

The line of the road often reflects its design history harking back 
centuries to the days of coach and horses. From Edinburgh to the 
notorious Whitlett’s roundabout at Ayr the journey is relatively straight 
forward on motorway or dual carriageway. From this point south the 
road not only narrows to a single carriageway, it also passes through 
eight communities all with urban speed limits ranging from 40mph to 
20mph.  It has very few dedicated safe passing places to overtake 
slower moving vehicle types that use this road. 

We as a country need to build on the investments already implemented 
in the area, such as the £77 million, spent on the A77 & A75 from 2008 
(the A77 improvements being the Symington and Bogend Toll 
improvements relating to safety improvements and on sections of dual 
carriageway north of Ayr).  The design work and planning of Maybole’s 
bypass that is scheduled to commence August 2018 is also included in 
this figure. 

Existing pressure on the road 

 The pulse of vehicle numbers associated with the HGV traffic 
coming off the ferries results in long convoyed queues in a platoon 
effect travelling along the road, making passing these vehicles 
dangerous. 

 There is a large proportion of tourist traffic, which is unfamiliar with 
the snaking, twisting nature of the road. 

 There is a mix of slow (agricultural vehicles) and fast-moving traffic 
(cars and motorcyclists), which can cause delays and lead to 
driver impatience in the form of rash and often near fatal errors of 
judgement. 

 In some places the road width does not allow two HGVs to safely 



pass each other without one giving way to the other. 

 The road width also does not allow road work to be carried out in a 
safe way without closing the road (eleven closures occurred for 
this reason in 2016/17), which results in lengthy diversion routes 
on even more unsuitable roads. 

 There is increased traffic travelling south via the A77 south of Ayr 
to get to the North Channel ferries operating out of Loch Ryan as a 
result of the withdrawal of the Troon to Larne ferry service.  

Potential benefits of an upgrade 

The National Planning Framework Strategy Map unequivocally 
demonstrates the economic and social significance of both A77 and 
that of A75 to Scotland and the rest of the United Kingdom in equal 
measure.  The local and national economy would benefit by being 
more accessible to tourists, commerce and improve the links between 
Scotland and Northern Ireland and its neighbour and EU country the 
Republic of Ireland. 

The A77 Truck Road had nine road closures south of Whitlett’s 
roundabout at Ayr in 2016/17 alone due to road traffic incidents. If the 
road was wider and upgraded, then these closures would be less 
frequent, so the communities along the diversionary routes could be 
left without the thundering traffic disturbing their idyllic settings. 

The bypasses and improvements we seek are not that dissimilar to the 
project benefits of the A737 Dalry bypass in that these upgrades it 
would serve to separate local from strategic traffic. This in turn would 
encourage improved economic & employment opportunities through 
better journey time reliability for both motorists and businesses along 
the length of the A77. 

An independent study commissioned by South Ayrshire Council stated 
that the benefit to Scotland of events, such as the 145th Golf Open that 
was held at Royal Troon, was £110m as a whole. The world famous 
golf course and holiday complex at Turnberry owned by President 
Trump is being starved of such events due to the lack of investment in 
the road structure. The action called for in the petition could therefore 
have positive economic implications for Scotland as a whole. 

Conclusion 
 
South West Scotland needs a fit for purpose road infrastructure in 
order to sustain and grow with the greater community of Scotland, the 
United Kingdom and within whatever relationship it has with Europe. 

The A77 Action Group is not alone in holding these opinions, as many 
people use the A77 every single day for work, or for social and 
domestic purposes, and have supported this campaign. 

 



PE1657/A 
P&O written submission of 7 September 
 
P&O Ferries began operating a ferry service from Cairnryan to Larne in July 1973, 
following the purchase of part of the old Cairnryan Military Port at the end of the 
1960’s. Since the route started, there have been significant developments with 
newer and better vessels introduced and better port facilities and infrastructure to 
enhance the customer experience. 
 
During this period both tourist and freight traffic volumes have increased significantly 
while the local road infrastructure has been slow to change.  Although some 
investment has taken place both the A77 North and the A75 South remain as mostly 
single carriageway ‘A’ class roads.   The Stranraer end of both routes is the most 
problematic, with the section going North between Cairnryan and Ballantrae and 
going South between Glenluce and Newton Stewart, particularly poor.  
 
Apart from Springholm and Crocketford most towns and villages have now been 
bypassed on the A75 going South, this is not the case on the A77 as the road still 
passes through Cairnryan, Ballantrae, Lendalfoot, Girvan, Kirkoswald, Maybole and 
Minishant.  Maybole is a particular pinch point where delays are common when HGV 
traffic meets in the centre of the town. 
 
Freight traffic is a major part of our business with a significant proportion of our 
weekly freight volume moving between Scotland and Northern Ireland.  This is 
mostly retail traffic (M&S, ASDA, Tesco, Argos and numerous others) originating 
mostly from Retail Distribution Centres in the central belt and bound directly for 
stores in Northern Ireland.  This is mainly ‘just-in-time’ traffic which is very time 
sensitive with tight delivery deadlines.  Other non-retail traffic also uses the A77 
which is not so time sensitive although deadlines are still tight and the old adage, 
‘you are only making money when the wheels are turning’, still applies.  
 
We have recently closed our seasonal tourist service from Troon to Larne which has 
resulted in further pressure on the A77 with additional tourist traffic heading for the 
Lochryan Ports.  Although the route ultimately proved unviable, because of the type 
of craft used and the cost of fuel, one of the main drivers for the Troon service was 
customer demand and the reluctance of customers to travel down the A77 to the 
ferry ports in Cairnryan. 
 
The Lochryan Ports compete with various other ports servicing the island of Ireland 
most of which enjoy much better road infrastructure than we do in this part of the 
world.  Holyhead is accessed by the A55 which is dual carriageway for its full length, 
Liverpool has excellent motorway connections with the M58 and M62 both major 
routes into the ports and access to Heysham has recently been improved with the 
opening of a new dual carriageway connection from the M6. 
 
On the other side of the Irish Sea, significant improvements to the A8 means we now 
have a high quality dual-carriageway link from the Port of Larne into the all-Ireland 
motorway network.  Prior to the upgrade of the A8 an increasing number NI 
customers were driving south to ship out to the UK mainland via Dublin putting 
further pressure on the Lochryan ports.  Since the opening of the A8 dual 



carriageway we have seen that begin to change with positive freight growth last year 
and further growth evident this year. 
  
The A75 and A77 are lifelines to the Lochryan ports and carry all the tourist and 
freight traffic which travel via our ports.  We need transport links on this side of the 
Irish Sea similar to what is enjoyed on the other side to retain and grow this traffic 
and to develop commerce and trade between Scotland and the Island of Ireland 
 
 
 



PE1657/B 
Dr Daniel Goodare's written submission of 7 September 2017 
 
I have been asked to share my experience as a doctor working at the Galloway 
Community Hospital in Stranraer, with relation to the importance of the A77 road to 
the safety of our patients.  
 
The Galloway Hospital provides care for roughly 10000 patients per year. We have 
an Accident and Emergency department which is the first port of call for patients up 
to 40 miles away. We do have good medical facilities here, and the hospital is staffed 
24 hours by a doctor with expertise in Emergency medicine, as well as a doctor 
trained in Anaesthetic medicine.  
 
As such, the patients who arrive here can be expected to get access to prompt, high 
quality care. 
 
Naturally, a large number of the patient's who arrive here are suffering from life 
threatening, serious emergencies. Most particularly, heart attacks, strokes, major 
trauma, and other life threatening events such as aneurysm ruptures, surgical 
emergencies etc. 
 
A number of those emergencies can not be dealt with by the limited staff at this 
hospital. In particular, there is no facility within our hospital, or elsewhere within 
Dumfries and Galloway, for emergency coronary vessel stenting. That is, the most 
important immediate life saving intervention for someone experiencing an serious 
heart attack is to have the blocked vessel in their heart opened up with a stent.  For 
this to happen, our patients have to be transferred as quickly as possible to The 
Golden Jubilee Hospital in Glasgow.  
 
This intervention is of such great importance, and the speed at which it is done make 
such a difference to the realistic chances of survival of the patient, that a delay of 
only a few minutes can, and frequently does, make the difference between the 
survival, or otherwise of the patient.  
 
The longer the delay, or the journey, between Stranraer and Glasgow, the more 
likely it is that the patient dies. If the patient is fortunate to survive, the increased 
delay mean a larger amount of heart muscle will be damaged, and the outcome for 
the patient, with regards his or her on-going health will be so much reduced, with 
increased risk of further events and reduced life expectancy and increased disability 
for our patients.  
 
Those members of the Scottish community that live in rural areas provide a vital part 
of our society, an essential part of our economy, and deserve equitable access to 
quality healthcare.  
 
The poor quality of the road access to Glasgow, via the A77, means that for patients 
in our hospital catchment area, they will experience poorer health outcomes than 
they would if we had the same standard of high speed road access that is available 
to others in many parts of the country.  
 



The A77 can be seen in much the same way as the Coronary vessels that affect our 
sick patients. It is tortuous, inadequate and full of blockages. And these blockages 
are what will, and do, lead to the early deaths of some of the people in our local 
area.  
 
A dual carriageway would remove the dangerous delays, and serve to provide the 
lifeblood we need.  
 
There really is a reason that major roads are called 'Arterial Routes'. 
 

 

 

 

 

 

 

 

  



 
PE1657/C  
Glenapp Castle Hotel written submission of 14 September 2017  
 
I am the Director and General Manager of the Five Red Star Glenapp Castle Hotel. 
We are located two miles south of the village of Ballantrae in South Ayrshire. The 
castle was put up for sale in 2014 and was bought in 2015 by a Yorkshire 
businessman Paul Szkiler. In the last two years Paul has invested an additional 
£1.5m in upgrading the property and employing an additional 15 people. Our total 
staff role stands at 55 employees.  
 
Paul has invested heavily in the product and subsequent marketing. We have a first-
class product but historically no one knew! We have had many successes over the 
last two years, doubling turnover and increasing profits and we have more we want 
to do.  
 
The South West is a beautiful part of Scotland. International visitors are unaware of 
the region and associate Scotland with the Highlands. Our sales team have to 
explain our location and the hidden beauty that it offers. Guests love the castle and 
area and many return looking upon Glenapp as a home from home. We welcome 
FTSE 100 companies and many wonderful guests from all over the world.  
We have a major disadvantage over our competition. Infrastructure, (Road, Rail and 
Internet).  
 
The A77 connects us with the central belt, International Airports and the Highlands. 
The road infrastructure from Stranraer to Ayr is poor, so poor that we feel it strangles 
economic activity in the South West. This caps the number of jobs and leads to a 
migration out of the area of young people who feel they need to move away to get 
on. This shapes communities and restricts services.  
 
The slow A77 journey times, slows the flow of business coming to the hotel. I have 
many guests who say they generally have no reason to travel south from Ayr it’s just 
difficult. Just this week I had a potential bride cancel her second viewing mainly due 
to the condition of the road and journey times.  
 
You would expect this to happen once in a while but we regularly receive negative 
feedback about the A77. We host journalists, agents and conference planners from 
all over the world. All have the potential to direct substantial business towards the 
South West. The road quality and journey times is the biggest hurdle we have to 
climb. Competition is fierce and many event planners are concerned that the journey 
from major airports on a sub-standard road will result in negative comments from 
their corporate clients and therefore on occasion we have lost the business for this 
very reason. We have those that can arrive by helicopter, this is a small percentage 
but it allows minimum travel times and to them their time is more valuable than the 
cost of avoiding the A77.  
 
As the road is so narrow for safe working, remedial work on it causes the road to be 
closed. This causes us and other neighbouring businesses great inconvenience. We 
try to contact guests and explain the diversion. In many places in bad weather the 
high verges slip causing traffic lights disruption, one area near Stena has had lights 
stopping traffic for well over 18 months. The few passing places causes ferry traffic 
to bunch together. This makes overtaking difficult and dangerous.  



 
In conclusion, I believe the road is not fit for purpose and strangles the communities 
of the South West.  
 
Glenapp is happy to support the A77 Action Group. 

 

 

 

 

 

 

 

  



PE1657/D 

Stena Line submission of 19 September 2017 

 

Stena Line is one of Europe's leading ferry companies with 36 vessels and 20 routes 

in Northern Europe.  Stena Line is an important part of the European logistics 

network and develops new intermodal freight solutions by combining transport by 

rail, road and sea. Stena Line also plays an important role for tourism in Europe with 

its extensive passenger operations. The company is family-owned, was founded in 

1962 and is headquartered in Gothenburg.  Stena Line is part of Stena AB, which 

has about 15 000 employees and an annual turnover of over £3.5 billion. 

Stena Line is the largest ferry operator on the Irish Sea, offering the biggest fleet and 

the widest choice of routes between Britain to Ireland including Belfast to Liverpool 

and Heysham, Belfast to Cairnryan, Dublin to Holyhead and Rosslare to Fishguard 

routes, a total of 228 weekly sailing options between Britain and Ireland. Stena Line 

also offers a direct service from Rosslare to Cherbourg with three return crossings a 

week.  

Stena Line has been able to play its part in helping to maintain a connection between 

Scotland and Northern Ireland which goes back over 150 years.  In 2011, Stena Line 

invested £80m in the development of a new port and terminal building at Loch Ryan 

Port (Cairnryan) and as such plays an important role within the Loch Ryan area not 

only as the owner/operator of the UK’s third largest passenger gateway at Loch 

Ryan Port but as one of the largest employers in the region.  The 27-acre port is one 

of the most modern port facilities in the UK and heralded the start of a new route 

between Scotland and Northern Ireland, which will be serviced by two new ships, 

Stena Superfast VII and Stena Superfast VIII, the largest ferries ever to sail between 

the two countries.  

Stena Line has been lobbying successive Scottish Governments over recent years 

for road improvements in the area and while there has been some progress over the 

years more needs to be done if the infrastructure investments such as Loch Ryan 

Port are to realise their full potential which is why projects like the A77 are so 

important.  

If one looks around at other ports in the UK that have attracted significant investment 

to help their road accessibility, there are obvious example of this including £125m 

M6 Link Road at Heysham and the £500m A55 upgrade for Holyhead Port, the 

results have been impressive in terms of volumes, overall travel time and road 

safety.  The concern is that over time, there is the real prospect that more and more 

freight trade in particular will gravitate to these and other ports at the expense of 

Loch Ryan if the current poor road infrastructure situation remains unresolved.  

Stena Line is therefore resolute in its call to have the A77 upgraded as well as 

consideration being given to the A75.  A relatively ‘low cost’ improvement here could 

for example be the introduction of a 50mph speed limit for HGV’s, similar to the 

project which is currently being trialled on the A9.  These main arterial routes to and 

from Loch Ryan are crucial to the current and future well-being of the people and 

economy of South West Scotland.  With the completion of other major Scottish 

infrastructure projects, it’s now time the A77 (and A75) become THE priority.      
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PE1657/E 
Minister for Transport and the Islands submission of 19 October 2017 
 
Thank you for your letter of 20 September to the Cabinet Secretary for the Economy, Jobs 
and Fair Work, Keith Brown MSP regarding the A77. As the clarifications sought fall within 
my portfolio your letter has been passed to me to respond.   
 
The Scottish Government recognises the important part that the A75 and A77 play in 
connecting the South West and Ports at Cairnryan with the rest of Scotland. This is why the 
Programme for Government makes a commitment to examining the case for transport 
improvements in the Dumfries and Galloway area, including improvements to the A77 south 
of Girvan, linking to the Cairnryan Ferry Hub and the A75 and improvements to connect 
Dumfries and the A74(M).  
 
The ports are not only important to the region but are of major importance to Scotland as a 
whole, operating as a direct link to Ireland with all the economic and social benefits that 
brings on both sides of the Irish Sea. The significant investment of upwards of £215m that 
both Stena and P&O have made in their respective ports infrastructure and vessels in recent 
years is much welcomed by the Scottish Government. Their investment in Scotland firmly 
demonstrates an on-going commitment to services from the ports.  
 
With regards to clarifications sought on the A77, the Scottish Government remains 
committed to delivering the 5.2km A77 Maybole Bypass. The procurement process for the 
main works contract commenced in August, with contract award anticipated in Autumn 2018. 
Once complete the scheme will help separate local traffic from traffic travelling further afield, 
including to our key ports which will lead to improved road safety for local communities and 
road users, and provide better journey time reliability for motorists and businesses along the 
full length of the A77. 
 
In terms of your query regarding action being taken to address the traffic lights at Marchburn, 
Scotland TranServ, on behalf of Transport Scotland, is planning essential repair works to the 
A77 Cairnryan Landslip which will involve a full weekend closure commencing on 3rd 
November 2017. This weekend closure will allow the installation of temporary works 
following which repairs to the downslope embankment will take place. Temporary traffic 
lights will remain in place until completion of these works, which is programmed for early 
2018. A consultation document will be issued to all key stakeholders well in advance of the 
proposed road closure, including the A77 Action Group, providing further details on this 
proposal. The monitoring of areas at risk of landslip is documented in the South West 
Landscape Action Plan.   
 
You may be aware that in August 2016, I announced that the National Transport Strategy 
(NTS) and Strategic Transport Projects Review (STPR) will be subject to a comprehensive 
review.  The new strategy will establish the strategic direction for transport in Scotland for the 
next 20 years and will be based on collaborative working, establishing the evidence base 
and ensuring Transport Scotland engages widely with stakeholders and communities across 
Scotland. 
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Upwards of sixty stakeholder organisations are now represented on the various National 
Transport Strategy working groups and National fora. Transport Scotland has set up 
dedicated national working groups to look specifically at tackling inequality in Transport and 
promoting greater accessibility; at Transport as an enabler of sustainable and inclusive 
economic growth; at how Transport can be ‘greener and healthier’; and at how we can build 
an even safer and more resilient transport network. A National Partnership Group, comprised 
of a wide range of key external stakeholders in a position to offer specialist insight and 
knowledge as the review progresses, is up and running and will ultimately sign off on the 
conclusions of the working groups. 
 
The 2017-18 Programme for Government re-affirmed the commitment to commence work 
this year for the second Strategic Transport Projects Review (STPR2) in the Dumfries and 
Galloway area. This work will consider the rationale for improvements to road, rail, public 
transport and active travel on the key strategic corridors including the A75, A77 and the 
railway corridors to Stranraer and Carlisle via Kilmarnock / Dumfries. The study will have a 
particular focus on access to the ports at Cairnryan. Transport Scotland will commission 
consultants this year and in the meantime, is undertaking a programme of data collection on 
the major road routes in Dumfries and Galloway and South Ayrshire as well as at the ports 
themselves to enhance understanding of trip making patterns on the major road routes 
across the SW region. 
 
 

 
 
 
 
 
 
 

 
 
 
 
 
 



 
PE1657/F 
Petitioner submission of 14 November 2017  
  
The Minister - Thank you for your letter of 20 September to the Cabinet Secretary for 
the Economy, Jobs and Fair Work, Keith Brown MSP regarding the A77. As the 
clarifications sought fall within my portfolio your letter has been passed to me to 
respond.  
 
We feel that the Public Petitions Committee Convener made a fair and 
extremely valid point in her decision to write to the Cabinet Secretary for the 
Economy, Jobs and Fair Work, Keith Brown MSP to answer them. Therefore 
we are disappointed that he has chosen to side step the bigger picture and 
hand it down to the Transport Minister when the picture is much wider than the 
need for a new road. To quote The Convener “The issues are the environment, 
the economy and safety. My only question is whether those issues go beyond 
the transport minister’s remit because the economy goes beyond simply 
transport issues. We could ask the Scottish Government who would be the 
most appropriate person to come to the committee.”  
 
What should also be noted is that the Welsh Government are looking at a third 
lane on key stretches of the A55, a second Penmaenbach tunnel, average 
speed enforcement and a new A55 diversion road are on a list of future 
options to transform the road network of North Wales. They are already 
planning major schemes like the Deeside Corridor, Third Menai Crossing and 
roundabout removal at Llanfairfechan and Penmaenmawr in the coming years. 
But in April 2017 Economy and Infrastructure Secretary Ken Skates 
commissioned a major report to identify other possible improvements to 
further enhance the resilience of the A55 and other vital routes in North Wales. 
We feel the Scottish Government should be doing much more for the A77 & 
A75, and they appear not to be doing so.  
 
The Minister - The Scottish Government recognises the important part that the A75 
and A77 play in connecting the South West and Ports at Cairnryan with the rest of 
Scotland. This is why the Programme for Government makes a commitment to 
examining the case for transport improvements in the Dumfries and Galloway area, 
including improvements to the A77 south of Girvan, linking to the Cairnryan Ferry 
Hub and the A75 and improvements to connect Dumfries and the A74(M). 
  
The problems on A77 extend further than just south of Girvan for the residents 
and businesses in the South of Ayrshire and West of Dumfries & Galloway. 
They go right up to the Whitlett’s Roundabout where the dual carriageway 
stops. If the Programme for Government was more comprehensive then the 
campaign groups of the A77 Action Group and Dual the A75 would not have to 
exist.  
 
The Minister - The ports are not only important to the region but are of major 
importance to Scotland as a whole, operating as a direct link to Ireland with all the 
economic and social benefits that brings on both sides of the Irish Sea. The 
significant investment of upwards of £215m that both Stena and P&O have made in 
their respective ports infrastructure and vessels in recent years is much welcomed 



by the Scottish Government. Their investment in Scotland firmly demonstrates an 
on-going commitment to services from the ports.  
 
The collective investments by the ferry operators in the past ten years shows a 
spend of around £500m in the North Channel operations. A huge investment in 
these routes by any standard. The geographical advantage of the North 
Channel provides a short sea crossing, giving a more reliable and frequent 
quality service than other more exposed routes serving Ireland and vital for 
the retail supply chains in the age of “Just in time" market delivery”. Our 
Scottish Ports are in direct competition with better connected routes in both 
England and Wales. These routes have had significant improvements to their 
road infrastructures, giving them a more competitive edge. Scottish routes 
from the ferry ports in Dumfries and Galloway are of a poor standard and are 
subject to serious landslips and flooding. Add to that, drivers’ frustration at 
meeting 40mph, 30mph and 20mph stages on the road north and we have two 
major reasons to seriously consider dual carriageway from Ayr to Portpatrick. 
It is unnecessary to list all the reasons at this time.  
 
The Minister - With regards to clarifications sought on the A77, the Scottish 
Government remains committed to delivering the 5.2km A77 Maybole Bypass. The 
procurement process for the main works contract commenced in August, with 
contract award anticipated in Autumn 2018.  
 
Once complete the scheme will help separate local traffic from traffic travelling 
further afield, including to our key ports which will lead to improved road safety for 
local communities and road users, and provide better journey time reliability for 
motorists and businesses along the full length of the A77.  
 
We note from your response that work on the Maybole Bypass will begin in 
2019. This is a missed opportunity by the Transport Minister. By not 
recommending a dual carriageway indeed, starting a dual carriageway, we feel 
that the problems of frustration will only move onto the next pinch point. 
Travelling north that will be Minishant and going south Kirkoswald, etc.  
 
The Minister - In terms of your query regarding action being taken to address the 
traffic lights at Marchburn, Scotland TranServ, on behalf of Transport Scotland, is 
planning essential repair works to the A77 Cairnryan Landslip which will involve a full 
weekend closure commencing on 3rd November 2017. This weekend closure will 
allow the installation of temporary works following which repairs to the downslope 
embankment will take place. Temporary traffic lights will remain in place until 
completion of these works, which is programmed for early 2018. A consultation 
document will be issued to all key stakeholders well in advance of the proposed road 
closure, including the A77 Action Group, providing further details on this proposal. 
The monitoring of areas at risk of landslip is documented in the South West 
Landslide Action Plan.  
 
We certainly welcome the announcement on this particular long- standing 
problem on the southern section of the A77. However looking at the same 
Transport Scotland document on the South West Landslide Action Plan we 
note that most of the sites actually sit on this southern section of the A77 that 
we seek improvement on.  
 



The Minister - You may be aware that in August 2016, I announced that the National 
Transport Strategy (NTS) and Strategic Transport Projects Review (STPR) will be 
subject to a comprehensive review. The new strategy will establish the strategic 
direction for transport in Scotland for the next 20 years and will be based on 
collaborative working, establishing the evidence base and ensuring Transport 
Scotland engages widely with stakeholders and communities across Scotland.  
 
We wish to be consulted on the NTS and STPR review.  
 
The Minister - Upwards of sixty stakeholder organisations are now represented on 
the various National Transport Strategy working groups and National fora. Transport 
Scotland has set up dedicated national working groups to look specifically at tackling 
inequality in Transport and promoting greater accessibility, at Transport as an 
enabler of sustainable and inclusive economic growth; at how Transport can be 
‘greener and healthier’; and at how we can build an even safer and more resilient 
transport network. A National Partnership Group, comprised of a wide range of key 
external stakeholders in a position to offer specialist insight and knowledge as the 
review progresses, is up and running and will ultimately sign off on the conclusions 
of the working groups.  
 
The South West of Scotland is contributing to the reduction of our carbon 
footprint, eg windfarms, Improving the road structure would mean movement 
of traffic in the area would be at optimum efficiency if travelling along modern 
engineered roads. In providing that type of road, we could also add safe cycle 
lanes to encourage tourism into the area which gave birth to cycling, playing 
our part in promoting a healthier Scotland.  
 
The Minister - The 2017-18 Programme for Government re-affirmed the commitment 
to commence work this year for the second Strategic Transport Projects Review 
(STPR2) in the Dumfries and Galloway area. This work will consider the rationale for 
improvements to road, rail, public transport and active travel on the key strategic 
corridors including the A75, A77 and the railway corridors to Stranraer and Carlisle 
via Kilmarnock / Dumfries. The study will have a particular focus on access to the 
ports at Cairnryan. Transport Scotland will commission consultants this year and in 
the meantime, is undertaking a programme of data collection on the major road 
routes in Dumfries and Galloway and South Ayrshire as well as at the ports 
themselves to enhance understanding of trip making patterns on the major road 
routes across the SW region.  
 
We wish to be consulted on the findings made by the commissioned 
consultants. However, given the providence of the ports we cannot help but 
wonder why it has taken so long for Transport Scotland to decide now that this 
of national .importance. The ports on Loch Ryan have been in existence since 
the mid-1800s with services to Northern Ireland. 
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summary 

Calling on the Scottish Parliament to urge the Scottish Government 
to create an independent, QC-led inquiry into the operation and 
running of child protection services in Scotland. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01673   

 

Introduction 

1. This is a new petition that collected 78 signatures and attracted 26 comments.  

2. The petitioner will give evidence to the Committee on this petition in addition to 
a further petition submitted by the petitioner (PE1675: Attendance at Children’s 
Hearings) due to the cross-cutting nature of the issues raised in both petitions.  
The Committee is invited to consider what action it wishes to take. 

Background (the following is taken from the SPICe briefing) 

3. In this petition and accompanying information, the petitioner offers a critique of 
the Children’s Hearings System and the non-statutory system for child 
protection. He states that, “The system which governs the operation of child 
protection services in Scotland does not work” and that the Children’s Hearing 
System is, “flawed” and operates on the principle of, “ ‘risk to children’ as 
presented by the ‘professionals’ ” rather than on an evidential basis.   

4. The Children’s Hearings System is legislated for in the Children’s Hearings 
(Scotland) Act 2011. This Act consolidated existing legislation and made mostly 
structural changes to the Children’s Hearings System. It followed a period of 
review which started around 2004 and coincided with the development of the 
‘Getting it Right for Every Child (GIRFEC)’ approach to improving outcomes 
and supporting the wellbeing of children and young people. 

5. Anyone can make a referral to a Children’s Reporter, who then decides 
whether a statutory ground for referral has been met and also whether a 
Hearing is required to consider whether compulsory measures of supervision 
are needed. This can result in the child being placed in care. Most referrals 
come from the police and most children are referred on grounds of ‘lack of 
parental care.’ The two statutory agencies underpinning the system are the 

http://www.parliament.scot/GettingInvolved/Petitions/PE01673
http://www.parliament.scot/GettingInvolved/Petitions/PE01675
http://www.parliament.scot/GettingInvolved/Petitions/PE01675
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1673.pdf
https://www.legislation.gov.uk/asp/2011/1/contents
https://www.legislation.gov.uk/asp/2011/1/contents
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Scottish Children’s Reporter Administration (SCRA) and Children’s Hearings 
Scotland. The decisions of Hearings are implemented by local authorities. 

6. In some cases, parents are entitled to legal aid at children’s hearings and 
associated court proceedings. 

 
7. The petitioner also refers to Child Protection Orders. These are statutory 

emergency orders which enable a child to be removed to ‘a place of safety.’ 
They must be followed up with a Children’s Hearing within strict time limits. In 
summary, the criteria for a CPO is that the sheriff is satisfied that there are 
reasonable grounds to believe the child has been, is being or is likely to suffer 
significant harm or neglect and the order is necessary to protect the child from 
further harm. 

8. The other major component of the system is the procedures around the child 
protection register. These are non-statutory. If any measures of compulsion are 
required the local authority must either make a reference to the Reporter for a 
Hearing or to the Sheriff. Guidance on child protection was issued by the 
Scottish Government in 2014. 

Scottish Government Action  

9. There have been a number of reviews in this policy area over the years. 

10. A Child Protection Reform Programme ran from 2003 to 2006. 

11. The Children’s Hearings System was reviewed by the then Scottish Executive 
from 2004 – 2006, eventually resulting in the Children’s Hearings (Scotland) Act 
2011. Over this period, much work was focused on reducing the number of 
unnecessary referrals (particularly from the police) improving joint working and 
encouraging preventative working by agencies. 

12. More recently, in 2016 – 17, the Child Protection Improvement Programme 
looked mainly at child protection systems, but also considered the Hearings 
system. It reported in March this year. Findings included that: 

“The Systems Review Group found that when children or young people 
are identified as being at risk of or subject to significant harm then the 
child protection system in Scotland works well and the components that 
the Group were asked to review are capable of delivering the support 
needed for these vulnerable children and young people.” 

13. The report included the commitment to:  

“…reconvene the Child Protection Systems Review Group in April 2018 
in order to review progress on the recommendations.” 

14. The report was accompanied by a Ministerial statement on action to be taken 
and publication of ‘Its still everyone’s job to make sure I’m alright’. In his 
statement, the then Minister, Mark McDonald, said: 

http://www.gov.scot/Resource/0045/00450733.pdf
http://www.gov.scot/Publications/2007/03/13100337/1
http://www.gov.scot/Publications/2017/03/6005
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10818&i=99109
http://www.gov.scot/Publications/2017/03/9380
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“If there is little evidence in a year’s time of real and substantial 
progress in delivering improvements, the Government will introduce 
legislation to provide an appropriate underpinning for child protection 
committees, the use of the child protection register and the conduct 
and application of initial and significant case reviews. In particular, it 
will be vital that I see evidence of consistent good practice in child 
protection committees; effective leadership in community planning 
partnerships and engagement by all relevant agencies; adherence to 
child protection guidance; initial and significant case reviews being 
undertaken when necessary and shared with the Care Inspectorate; 
and agencies demonstrating that practice is changing as a result of 
relevant findings.” 

15. A National Child Protection Leadership Group has been established to take 
forward implementation of the report’s recommendations. Its remit is set out in 
this letter to the Education and Skills Committee. 

16. In a related area, the First Minister has launched an independent ‘root and 
branch’ review of the care system, with the focus on learning from care 
experienced young people. This is being led by Fiona Duncan, Chief Executive 
of Lloyds TSB Foundation. Reflecting its participative approach, it does not yet 
have a set remit. 

17. Other useful reports reviewing the system include:  

 Brock J. The Brock Report: Safeguarding Scotland’s vulnerable 
children from child abuse (2014, Edinburgh, Children in Scotland)  

 Daniel B. et al Review of Child Neglect in Scotland (2012, Edinburgh, 
The Scottish Government) 

Scottish Parliament Action  

18. The Education and Skills Committee this session, and its equivalent last 
session has conducted inquiries in related policy areas, including:  

 2013: Report on decision making on whether to take children into care  

 April 2016: Taking Stock of Children’s Hearings Reforms  

 September 2016: evidence session on children’s services  
 

 
Conclusion 

19. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition. 

https://beta.gov.scot/groups/national-child-protection-leadership-group/
http://www.parliament.scot/S5_Education/General%20Documents/20170619ES.IN_SG_ChProtGrp.pdf
https://news.gov.scot/news/independent-review-into-care-system
https://news.gov.scot/news/independent-review-into-care-system
http://www.gov.scot/Resource/0046/00463125.pdf
http://www.gov.scot/Resource/0046/00463125.pdf
http://www.gov.scot/Resource/0039/00397132.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/67750.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105773.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/102821.aspx
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 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 



PE01673: Operation and running of child protection services in Scotland 

Petitioner James Mackie 

Date 
Lodged 

18 September 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
create an independent, QC-led inquiry into the operation and running 
of child protection services in Scotland. 

Previous 
action 

I have discussed and corresponded with MSPs. On the various 
elements of child protection services, I have also discussed and 
corresponded with affected families, social workers, third sector 
organisations, Police Scotland, the Scottish Social Services Council, 
the Scottish Public Services Ombudsman, the Care Inspectorate, 
lawyers and local authorities. 

Background 
information 

The system which governs the operation of child protection services 
in Scotland does not work. Procedures, protocols and enforcing 
agencies are outdated, out of control, unmanaged and operate in a 
manner that is contrary to natural justice and human rights legislation. 
A judgement in the Supreme Court on 1 March 2017 (in the matter of 
EV (A Child) (Scotland) [2017] UKSC 15), the Appeal Judges held 
that Sheriffs and the Court system in Scotland should only make 
judgements on pure evidence and facts, not the opinion of social 
workers. In light of this judgment, the current system fails to work on 
evidence but acts purely on opinions from inexperienced, under-
trained ‘professionals’. All systems are geared and focused on 
proving parents and families abuse and neglect children. There is no 
support to help families who may be going through short-term 
difficulties. The end result of the current system is that Scotland now 
has the highest ratio of children in care compared to other countries. 
Families are broken up and traumatised for life. Statistics show that 
children separated from their parents and family have a higher 
percentage of teenage mothers, homelessness, unemployment and 
criminal convictions. 

Physical assaults, malnutrition, sexual harm, exploitation, exposure to 
substance abuse, domestic violence and verbal abuse to or in the 
presence of babies and children are rightly not tolerated by society. 
There are procedures and legislation in place to protect the most 
vulnerable babies and children in society. Persons accused of abuse 
and neglect of children and babies can and are rightly charged with 
criminal offences in a Court of Law. Within that legal system the full 
details of the allegations are investigated, the accused interviewed at 
the time of the allegation and real evidence heard by a Sheriff or other 
Court. Through that system all the evidence is heard and the accused 
has the legal right to challenge it.  

  

However, in current cases of alleged child abuse and neglect the 
normal rules of law do not seem to apply. All legislation about “Child 



Protection” assumes the parents and families are guilty as charged 
and it is up to them to prove their innocence of perceived and/or 
opinionated possible harm and/or abuse and/or negligence current or 
in the future. The line between actual abuse and neglect and personal 
opinions and speculation as to what is and maybe abuse and neglect 
has been completely redrawn by the “child protection” system in 
Scotland and has meant that every family in Scotland risks being 
accused of child abuse or neglect. 

Children’s Hearing/Panel system 

The Children’s Hearing/Panel system was introduced in the 1970s 
following the Kilbrandon Enquiry when the main focus was on taking 
children out of the criminal courts, and bringing together welfare and 
justice.   In the early years of the Scottish Parliament it was 
suggested that the system needed to be reviewed.    There is 
currently an enquiry into the “criminal offending” aspect of the 
Children’s Hearing System but not the whole system, especially that 
part that deals with ‘purely child welfare matters.’ 

The Children’s Hearing system has moved away from children 
referred on offence grounds to children referred on purely welfare 
grounds. The ratio is approximately 3.5 non offending to 1 offending 
child.   The majority of these children are under 11 and the majority of 
those are under 4 years of age.    Statistics show that in 2014, over 
12000 children were in care outside the home in Scotland with a 
further 3700 “in care within the home” (this at an estimated cost of 
£150.00 per child per day = £657,000,000.00 per year).    The 
number in care at home has gone down considerably while the 
number removed from home has gone up. Scotland now has the 
highest rate of children being removed from home in the UK. 

There always has been and there will continue to be a need for some 
children to be in care outside the home.   However, there are serious 
concerns over the number of children referred to these hearings on 
the grounds of “abuse and neglect” with removal being based on the 
apprehension of probable future harm rather than on evidence of 
actual harm. 

Lay people who volunteer to be members of Children’s 
Hearings/Panels have to be applauded, however the training system 
and operation drives them towards always considering the “risk to 
children” as presented by the “professionals”.    The current situation 
is best described by Maggie Mellon, former Vice Chair of the British 
Association of Social Workers in her open letter to the Scottish 
Parliament and published in the public domain in the online journal 
Common Space and on her website: - 

“Sentence first, trial later for many parents and children who are 
separated by decisions of the hearings, and don’t get to have the 



case heard until the child has been hurt and the family broken.” 

Papers provided for hearings are a chronological account of dates 
and events that they, the social workers, in their opinion show that the 
children are at risk of “abuse and neglect”. The Panel members have 
access to these papers 8 days before a Hearing but the family, by 
law, only receive them three days before a Hearing.   Within those 
three days are weekends and public holidays. Depending on the 
number of children involved, there will be between 40 and 100 pages 
of documentation. 

In setting the three-day notice period, absolutely no consideration is 
given to the vulnerable state of the parents and families nor any 
learning disability/difficulty they may have.   Three days’ notification, 
especially over a weekend or a public holiday rarely gives the 
parents/family time to seek and get legal advice.   Parents and 
families in the majority of cases end up in a Hearing on their own, 
highly stressed and unable to comprehend what is going on.   
Families are expected to lodge papers for the Hearings four days in 
advance.   How can they do that if they are not in receipt of the 
papers submitted by social workers? The panel do not receive any 
background information on the parents or family or even the children.  
No information is given on any possible learning 
disability/difficulty/mental illness of the parents or the child. 

No information is given where domestic violence is a problem within 
the family, 

In many cases where children are subject to Children’s Hearing 
controls, other family members, especially grandparents, support and 
have much input to the family in crises. They have the right to be 
classed as “relevant persons” in relation to the children and are given 
limited powers under the legislation.    Under the current system, they 
have to apply to the Children’s Hearing to be so classed. Those 
designated “relevant persons” can have their status challenged at any 
time by social workers. One questions if the “relevant person” is 
playing a serious role in helping the family, whether they are resident 
with the family or not, why social workers should challenge the 
position. The current definition of what constitutes a “relevant person” 
should be widened in order that children and parents under the 
supervision of Children’s Hearings should be better supported. If the 
Children’s Hearing members decide that the person is not a “relevant 
person”, they have seven days to appeal to a Sheriff. 

The only remedy for parents and “relevant persons” to challenge the 
system is to appeal to the Sheriff Court, an option that is extremely 
limited to parents and “relevant persons” purely on the grounds of 
cost and availability of legal representations. 

The Current practices of Children’s Hearings in Scotland are seriously 



flawed and appear to breach various pieces of legislation in relation to 
Human Rights.    The current system demonises families, separates 
children and families, often for decades.   The current system places 
babies, children and families under severe emotional and 
psychological pressures leading to family break down and major 
health issues for some. 

Child Protection Orders 

The system for applying for Court Protection Orders does not require 
families to be advised and can prevent them having the opportunity to 
address a sheriff at the time an application is being considered. A 
sheriff can only take at face value what is written in the application 
documents and other than speak to the person who submitted the 
application, no other evidence or information is sought at the time. 
The person drawing up the documents does not require to be in front 
of the Sheriff at the time of the discussion but can be spoken to by the 
Sheriff by electronic/telephone. Often applications for CPO’s are done 
outside normal Court hours, are not necessarily held within the Sheriff 
Court and the “informants” can be several hundred miles from the 
Sheriff asked to do the review and approve the application. 

I have discussed experience of CPOs with families and lawyers. It 
was confirmed in those discussions that most applications for CPO’s 
contain the author’s opinion and suppositions as to what may happen, 
not what has happened to create concern over the wellbeing of 
babies and children.    The Sheriff dealing with the application for a 
CPO does not have the benefit of input from the family/parents and/or 
their legal representations to enable them to make a balanced 
judgement.   Personal experience of the Petitioner and others is that 
the documentation placed in front of a Sheriff is not done under oath.   
Therefore no crime of Perjury can be made against applicants who 
have deliberately placed lies, disinformation and mis information 
within the documentation.    Police Scotland do not seem to be 
prepared to investigate such complaints and unwilling to consider any 
other criminal offence committed by the person(s) who submited the 
untruthful documents. 

When a CPO is granted a meeting of the Children's Panel/Hearing 
must take place within 48 hours. However, that 48-hour period is 
extended if the CPO is issued prior to a weekend or public holiday. In 
any case, families and their legal representatives get little time to read 
and understand the allegations made against them. In many cases, 
the CPO is not overturned at the 48-hour meeting but comes back to 
the panel 8 days later.   At that stage most families and their legal 
representative have had the opportunity to further study and 
understand the claims and suppositions made in the original 
application for the CPO. In the meantime, the babies and/or children 
have been in care with complete strangers, deprived of the company 
and comfort of their families.   Even if the CPO is overturned at the 48 



hour meeting the babies, children and families are seriously 
emotionally and psychologically traumatised, a state that may remain 
with them for life. 

Where an application is submitted to a Sheriff based on lies, 
misinformation and supposition and a CPO issued, it would appear 
that the parents and families have no come back in law. The authors 
of applications for a Child Protection Order appear to be protected by 
the “system”, cannot be held to account for the lies and 
misinformation that they may put in such an application therefore 
operate with impunity. All such information is held on the family’s files 
with social works and other agencies for life and can be used time 
and time again to control the rights of parents and families. The 
babies, children and families have no legal redress against these 
falsehoods and have to suffer emotionally and psychologically as a 
result, often for life. 

At Risk Register and Core Group meetings 

Procedures and protocols for placing a child on the “At Risk Register” 
and for the running of “Core Group meetings” where a child is on a 
Compulsory Supervision Order are the same. Parents and families 
are not advised that they are entitled to legal representation at these 
meetings. Even if they were aware of being able to have legal 
representation, Legal Aid does not appear to cover such meetings 
and the cost of legal advice privately is prohibitive for the vast majority 
of families, especially those from a poverty situation. Very rarely are 
parents and families advised that they can have the services of an 
independent advocate to speak on their behalf. Therefore, very 
vulnerable people are forced to face the system on their own without 
support or legal representation. 

The only Government Guidelines adhered to/used by social workers 
and others involved in “child protection” is the National Risk 
Framework to Support the Assessment of Children and Young People    
(http://www.gov.scot/Publications/2012/11/7143/downloads#res40931
0) – a set of templates to be completed when gathering information re 
a child. 

It is designed purely to record what the writer believes to be 
negativities within the family/child(ren)s situation. There is no scope 
for balanced reporting.  The templates are designed specifically to 
record inaccurate and negative reports against a family with the sole 
intention of creating a (false) paper trail to control the family or to 
apply to the courts for Child Protection Orders/Compulsory 
Supervision Orders. Following those guidelines and templates, 
absolutely no baby, child or family in Scotland (irrespective of creed, 
religion or social status or class) would escape an accusation of “child 
abuse and neglect. 



The normal composition of a “core Group Meeting” is a minimum of 
five from social works, a police officer, the health visitor supplemented 
by a school nurse and/or head teacher, manager of a Pre School 
Nursery, charity/third sector workers, medical staff and any other 
“professional” deemed relevant by the lead worker. 

Questions need to be asked as to why it requires 5 members of social 
works departments to attend such meetings. Other than gathering 
more negative information against the mother, the benefit to the 
parents of such meetings is questionable. At a time of austerity, 
questions must be asked as to the cost of running such meetings and 
if the money for these meetings would be better spent on providing 
better support and help for the family. Including salaries, management 
and preparation time each meeting costs the public purse 
approximately £1200.00 or more once a month per family. Would the 
time of those attending such meetings not be better spent in the 
community giving real support to the families? 

During the proceedings (but normally at the start) any member of the 
“Core Group” can state that they have “privileged information” to 
disclose, therefore the parent(s) and family have to leave the 
discussion room. The parent(s) and family are never privy to what is 
discussed during each closed period even although it has a major 
impact on further proceedings. Natural justice and Human Rights 
legislation is surely broken by such procedures. No other Court in the 
land would force an accused person to leave a Court Room even 
when very secret evidence was being led or discussed. Parents, 
families and lawyers cannot understand why such procedures should 
be allowed when a baby, child and families future is involved. 

Parents and their representatives are never given copies of agendas 
for “Core Group” meetings even although all the “professionals” in 
attendance do. It is common practice that parents and their 
representatives do not receive Minutes of one meeting until after the 
following meeting that approves them. The net result is that the family 
have no chance to question any adverse and/or incorrect detail 
against them in the Minutes. These Minutes then form part of the 
family file and move forward with incorrect information which can and 
often is used against the mother in Child Protection Orders or at 
Children’s Hearings. 

Conclusion 

The current system of “child protection” as practised in Scotland is 
based purely on political and personal ideology backed by personal 
opinion which ignores Government guidelines on working with 
families, (especially those with learning disabilities/difficulties), legal 
procedures and in doing so breach Human Rights legislation and the 
United Nations Convention on Children’s Rights. The rights of parents 
and families to take legal action against such failings are very 



restricted because the cost is so high and Legal Aid severely 
restricted. 

   

Many families have looked for Government agencies or independent 
organisations to investigate current Child Protection methods and 
procedures in Scotland. Those contacted do not have the powers or 
resources or even the will power to investigate individual cases or the 
overall situation. In any investigation of “child protection” services and 
social workers, the role and capacity of the Scottish Social Services 
Council and the Care Inspectorate must be investigated. Like other 
authorities involved in “child protection” they seem to ignore 
complaints. 

Few law practices in Scotland that are prepared to represent families 
in such cases and they are based in the Central Belt of Scotland 
which leaves families and parents in large areas of Scotland without 
access to basic legal advice. Legal Aid is extremely restricted in Child 
Protection cases meaning that only very wealthy families have the 
necessary and available resources to challenge any decision/action 
made against them in relation to their children and families. Even 
when legal support is available, the time allowed for parents and 
families to read the papers is so short, there is no time for either them 
or their legal advisor to have time to read and understand them, never 
mind write up a response. 

It is a belief of all parents and families dragged into child protection 
matters that there is a culture within social works and associated 
NGO’s and other agencies that pre dates the 1960s. That culture 
appears to be above reproach and investigation. Such a culture is 
endemic across Scotland and can only have been started within the 
universities/education establishments that train/educate social 
workers. The training system needs to be investigated and completely 
overhauled. 

The Petitioner asks that the current situation involving social workers, 
other agencies and NGO’s in “child protection” be examined 
independently by a QC in order that the matter is properly 
investigated. The role of Government Agencies, third sector and 
private organisations and educational establishments in the current 
child protection scenario must be included in the enquiry. Many who 
have suffered the trauma of the current “child protection” system see 
it as being a cash cow for many third sector and private bodies. 

In the independent enquiry, it is requested that families who have 
experienced “child protection” be interviewed by the lead investigator. 
It is requested that family members and the children be 
psychologically examined to fully understand the short and long term 
emotional and psychological trauma they have endured. The enquiry 



should examine what impact the Supreme Court judgement of 1st 
March, 2017, has on the legality of the National Guidelines for Child 
Protection In Scotland, 2014 and the Named Person Legislation. To 
date, all enquiries into Child Protection have been carried out by, and 
contributed to, by professionals practicing “Child Protection”. The 
voices of the “victims”, namely the children and their families have 
never been heard. Part of the enquiry should look at the role of third 
sector organisations. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1673 

Main Petitioner: James Mackie 

Subject: Child Protection and Children’s Hearings 

Calls on the Parliament to urge the Scottish Government to create an 
independent, QC-led inquiry into the operation of child protection services in 

Scotland. 

 

Background 

In this petition and accompanying information, the petitioner offers a critique of 

the Children’s Hearings System and the non-statutory system for child 
protection.  He states that, “The system which governs the operation of child 
protection services in Scotland does not work” and that the Children’s Hearing 
System is, “flawed” and operates on the principle of,  “ ‘risk to children’ as 

presented by the ‘professionals’ ”  rather than on an evidential basis.     

The Children’s Hearings System is legislated for in the Children’s Hearings 
(Scotland) Act 2011.  This Act consolidated existing legislation and made 
mostly structural changes to the Children’s Hearings System.  It followed a 

period of review which started around 2004 and coincided with the 
development of the ‘Getting it Right for Every Child (GIRFEC)’ approach to 
improving outcomes and supporting the wellbeing of children and young 
people.   

Anyone can make a referral to a Children’s Reporter, who then decides 
whether a statutory ground for referral has been met and also whether a 
Hearing is required to consider whether compulsory measures of supervision 
are needed. This can result in the child being placed in care.  Most referrals 

come from the police and most children are referred on grounds of ‘lack of 
parental care.’  The two statutory agencies underpinning the system are the 
Scottish Children’s Reporter Administration (SCRA)  and Children’s Hearings 
Scotland.  The decisions of Hearings are implemented by local authorities. 

In some cases, parents are entitled to legal aid at children’s hearings and 
associated court proceedings. 

The petitioner also refers to Child Protection Orders.  These are statutory 
emergency orders which enable a child to be removed to ‘a place of safety.’ 

https://www.legislation.gov.uk/asp/2011/1/contents
https://www.legislation.gov.uk/asp/2011/1/contents
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They must be followed up with a Children’s Hearing within strict time limits.  In 
summary, the criteria for a CPO is that the sheriff is satisfied that there are 
reasonable grounds to believe the child has been, is being or is likely to suffer 

significant harm or neglect and the order is necessary to protect the child from 
further harm. 

The other major component of the system is the procedures around the child 
protection register.  These are non-statutory.  If any measures of compulsion 

are required the local authority must either make a reference to the Reporter 
for a Hearing or to the Sheriff.  Guidance on child protection was issued by the 
Scottish Government in 2014. 

Scottish Government Action 

There have been a number of reviews in this policy area over the years. 

A Child Protection Reform Programme ran from 2003 to 2006.   

The Children’s Hearings System was reviewed by the then Scottish Executive 
from 2004 – 2006, eventually resulting in the Children’s Hearings (Scotland) 
Act 2011.  Over this period, much work was focused on reducing the number 
of unnecessary referrals (particularly from the police) improving joint working 

and encouraging preventative working by agencies. 

More recently, in 2016 – 17, the Child Protection Improvement Programme 
looked mainly at child protection systems, but also considered the Hearings 
system.  It reported in March this year.  Findings included that: 

“The Systems Review Group found that when children or young people 
are identified as being at risk of or subject to significant harm then the 
child protection system in Scotland works well and the components that 
the Group were asked to review are capable of delivering the support 

needed for these vulnerable children and young people.” 

The report included the commitment to: 

“…reconvene the Child Protection Systems Review Group in April 2018 
in order to review progress on the recommendations.” 

The report was accompanied by a Ministerial statement on action to be taken 
and publication of ‘Its still everyone’s job to make sure I’m alright’.  In his 
statement, the then Minister, Mark McDonald, said: 

“If there is little evidence in a year’s time of real and substantial 

progress in delivering improvements, the Government will introduce 
legislation to provide an appropriate underpinning for child protection 
committees, the use of the child protection register and the conduct 
and application of initial and significant case reviews. In particular, it will 

be vital that I see evidence of consistent good practice in child 
protection committees; effective leadership in community planning 
partnerships and engagement by all relevant agencies; adherence to 

http://www.gov.scot/Resource/0045/00450733.pdf
http://www.gov.scot/Publications/2007/03/13100337/1
http://www.gov.scot/Publications/2017/03/6005
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10818&i=99109
http://www.gov.scot/Publications/2017/03/9380
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child protection guidance; initial and significant case reviews being 
undertaken when necessary and shared with the Care Inspectorate; 
and agencies demonstrating that practice is changing as a result of 

relevant findings.” 

A National Child Protection Leadership Group has been established to take 
forward implementation of the report’s recommendations.  Its remit is set out 
in this letter to the Education and Skills Committee. 

In a related area, the First Minister has launched an independent ‘root and 
branch’ review of the care system, with the focus on learning from care 
experienced young people.  This is being led by Fiona Duncan, Chief 
Executive of Lloyds TSB Foundation.  Reflecting its participative approach, it 

does not yet have a set remit. 

Other useful reports reviewing the system include: 

Brock J. The Brock Report: Safeguarding Scotland’s vulnerable children from 
child abuse (2014, Edinburgh, Children in Scotland) 

 
Daniel B. et al Review of Child Neglect in Scotland (2012, Edinburgh, The 
Scottish Government) 

Scottish Parliament Action 

The Education and Skills Committee this session, and its equivalent last 
session has conducted inquiries in related policy areas, including: 

 2013: Report on decision making on whether to take children into care 

 April 2016: Taking Stock of Children’s Hearings Reforms 

 September 2016: evidence session on children’s services 

Key Organisations and relevant links  

Scottish Children’s Reporter Administration 

Children’s Hearings Scotland 

Children’s Hearings Improvement Partnership 

CLAN Childlaw 

Scottish child law centre 

Centre for Child Wellbeing and Protection, Stirling University 

Children’s Commissioner 

Centre of Excellence for Looked After Children 

https://beta.gov.scot/groups/national-child-protection-leadership-group/
http://www.parliament.scot/S5_Education/General%20Documents/20170619ES.IN_SG_ChProtGrp.pdf
https://news.gov.scot/news/independent-review-into-care-system
https://news.gov.scot/news/independent-review-into-care-system
http://www.gov.scot/Resource/0046/00463125.pdf
http://www.gov.scot/Resource/0046/00463125.pdf
http://www.gov.scot/Resource/0039/00397132.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/67750.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105773.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/102821.aspx
http://www.scra.gov.uk/wp-content/uploads/2016/06/Children-and-Families-Survey-2016-v1.pdf
http://www.chscotland.gov.uk/
http://www.chip-partnership.co.uk/wp-content/uploads/2016/10/Better-Hearings-Research-Report-2016.pdf
http://www.clanchildlaw.org/
http://www.sclc.org.uk/
https://www.stir.ac.uk/ccwp/
https://www.cypcs.org.uk/
https://www.celcis.org/
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Catherine Dyer, who led the child protection improvement programme 

Jackie Brock (Chief Executive of Children in Scotland and author of the 2014 
‘Brock report on safeguarding vulnerable children) 

Camilla Kidner 
Senior Researcher 

16 November 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), an office of the 
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 

1SP 

https://www.scottishlegal.com/2017/11/15/catherine-dyer-to-head-expert-group-on-sexual-offending-and-young-people/
https://childreninscotland.org.uk/about-us/our-staff/
mailto:spice@parliament.scot
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Public Petitions Committee 

21st Meeting, 2017 (Session 5)  

Thursday 23 November 2017 

PE1675: Attendance at Children's Hearings 

Note by the Clerk 

Petitioner James Mackie 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
urgently change the requirement that all children from birth to 18 years 
of age have to attend Children's Hearings, unless the Panel agrees to 
excuse them. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01675   

 

Introduction 

1. This is a new petition that collected 12 signatures and attracted 3 comments.  

2. The petitioner will give evidence to the Committee on this petition in addition to 
a further petition submitted by the petitioner (PE1673: Operation and running of 
child protection services in Scotland) due to the cross-cutting nature of the 
issues raised in both petitions.  The Committee is invited to consider what 
action it wishes to take. 

Background (the following is taken from the SPICe briefing) 

3. Section 73 of the Children’s Hearings (Scotland) Act 2011 requires children to 
attend a hearing. The Panel can excuse the child on the following grounds, but 
does not have to do so. 

(a) the hearing relates to the ground mentioned in section 67(2)(b), (c), (d) or (g) 
and the attendance of the child at the hearing, or that part of the hearing, is 
not necessary for a fair hearing,  
 

(b) the attendance of the child at the hearing, or that part of the hearing, would 
place the child's physical, mental or moral welfare at risk, or  
 

(c) taking account of the child's age and maturity, the child would not be capable 
of understanding what happens at the hearing or that part of the hearing. 
 

4.  Professor Kenneth Norrie describes the right of the child to attend the hearing: 

“The most important person at any children’s hearing is the child. It is 
the child’s hearing, and it is the question of whether the child should be 
made subject to a compulsory supervision order that the children’s 

http://www.parliament.scot/GettingInvolved/Petitions/PE01675
http://www.parliament.scot/GettingInvolved/Petitions/PE01673
http://www.parliament.scot/GettingInvolved/Petitions/PE01673
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1675.pdf
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hearing is being asked to determine. The child’s right to participate in 
proceedings concerning his or her family life is a central element of 
both art. 6 (right to a fair hearing) and art 8 (right to respect for private 
and family life) of the European Convention on Human Rights. It 
follows that in most cases the child ought to be present at all stages of 
the procedure.” (Norrie, K. Children’s Hearings. 3rd ed. para 6.-02). 
 

5. The SCRA (Scottish Children’s Reporter Administration) has published 
research on the experience of children and young people in the hearings 
system. This research found that: 

“Being able to take part in hearings is more important to young people 
than what is said in reports, and there can be barriers to young 
people’s participation.” 
 

6. A survey, also by the SCRA, of children and young people’s views of their 
experiences included that:  

“Eighty one per cent of young children (three to six years) indicated 
that they were ‘happy’ to be at their Hearing, 12% said they were ‘OK’ 
and 7% said they were ‘sad’. Of children aged seven to 11 years, 63% 
said they felt ‘OK’ to be at the Hearing, 33% felt ‘happy’, and 4% felt 
‘sad’.” 
 

7. In 2016, the Children’s Hearings Improvement Partnership published a report 
on improvements to processes. 

Scottish Parliament Action 

8. In April this year, the Education and Skills Committee held a short inquiry on 
children’s hearings system. The report made a number of recommendations on 
improving participation, but did not address directly the issue of required 
attendance. However, one of the written submissions, (NSPCC) queried the 
value of very young children attending a hearing. 

Scottish Government Action  

9. The Scottish Government and others have initiated a series of initiatives to 
improve the way that the children's hearings process works. This includes the 
formation of the Children's Hearings Improvement Partnership. Part of this work 
included the publication in October 2016 of a research report on ‘The Next 
Steps towards Better Hearings’. The Child Protection Improvement Programme 
focused on child protection, but also considered children’s hearings. It reported 
in March this year. Section 5.6 of the report considers children’s hearings. One 
of the actions was to consider the experiences of very young children in the 
system: 

“CHIP have considered safeguarders and advocacy development for 
young children (and others) and will assess whether the system 
experiences and processes could be improved for these children. This 
will build on evaluation work expected to conclude in 2017, and will 

http://www.scra.gov.uk/wp-content/uploads/2016/07/Young-peoples-views-on-decisions-services-and-outcomes.pdf
http://www.scra.gov.uk/wp-content/uploads/2016/07/Young-peoples-views-on-decisions-services-and-outcomes.pdf
http://www.scra.gov.uk/wp-content/uploads/2016/06/Children-and-Families-Survey-2016-v1.pdf
http://www.chip-partnership.co.uk/wp-content/uploads/2016/10/Better-Hearings-Research-Report-2016.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105773.aspx
http://www.parliament.scot/S5_Education/General%20Documents/20170314NSPCCEvidence.pdf
http://www.gov.scot/Publications/2017/03/6005
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relate to the circumstances in which children's cases must be sent to 
the sheriff for proof.” 

10. One of the priority areas for improvement identified was:  

“Developing advocacy services for children and young people to 
improve rights and participation for children, especially younger 
children and those who have been excused from attendance at 
hearings.” 

11. In its response (June 2017) to the Education and Skills Committee short inquiry 
on the implementation of children’s hearings reforms, the Scottish Government 
referred to the possibility of legislative change on the requirement to attend a 
hearing. After setting out progress in exploring how digital technology can aid 
participation, the response stated: 

“At the right time, the Scottish Government will consider the case for 
making legislative change to current requirements around report 
notification and physical attendance, by reviewing whether the existing 
rules inhibit partners taking a more child-centred, child-led approach.” 

Conclusion 

1. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

http://www.parliament.scot/S5_Education/Reports/Scottish_Governments_Response_to_Childrens_Hearings_System_Taking_Stock_of_Reforms.pdf


PE01675: Attendance at Children's Hearings 

Petitioner James Mackie 

Date 
Lodged 

23 October 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
urgently change the requirement that all children from birth to 18 
years of age have to attend Children's Hearings, unless the Panel 
agrees to excuse them. 

Previous 
action 

Discussions with MSPs, councillors, Children's Hearing Panel 
Members of Children's Hearings and staff of Scottish Children's 
Reporter Administration. 

Background 
information 

Children's Hearings in Scotland are part of the child protection 
service. 

Current requirements state that when a Children's Hearing is called 
the child mentioned must attend the hearing, unless the Panel agrees 
to excuse them. The child is those between birth and 18 years if they 
are on a Compulsory Supervision Order or a Child Protection Order. 

The reason given is that the child(ren) can take part in the 
discussions. It is generally accepted (especially in Criminal and Civil 
Courts of Law) that children under the age of 12 years and especially 
those less than 10 years of age have no or very little knowledge or 
understanding of procedures and discussions. Children of all ages 
with learning disabilities/difficulty have great difficulty understanding 
procedures and become very anxious when in a room with stranger 
adults. Children below the age of 6 years have absolutely no 
knowledge or understanding of the situation they are required to 
attend and cannot give an explanation or opinion on the proceedings 
and the things said about their parents/carers and their own situation. 
Children are expected to attend these hearings that last on average 
one hour and to sit quiet, hear all the debate and take part. Children 
under the age of 10 years are put under extreme emotional and 
psychological stress by attending these hearings. Many show severe 
signs of anxiety and stress during and for periods after the Hearing. A 
parent/carer will lose concentration in the Hearing while trying to 
protect innocent, stressed and anxious children in their care. 

Every time a Children's Hearing is called, instructions to the 
parents/carers are that the children must attend. If the parent/carer is 
of the opinion that the child should not attend the hearing, they must 
apply to the Children's Hearing for a Pre Hearing Meeting to give their 
reasons why a child should not attend the Hearing. Common sense 
should dictate that the age at which a child is mentally and 
emotionally able to attend and take part in such Hearings is at least 
10 years of age if not 12 years. That age may be higher if the child 
has health issues and/or learning disabilities/difficulties. 

In many cases a child is separated from one parent by reason of 



being in a house during domestic abuse. The parent/carer 
responsible for the domestic abuse may be legally denied access to 
the child yet is allowed to come to a Children's Hearing. In some 
cases there is great friction between parents and by making a young 
child attend Hearings that are acrimonious adds greater stress short 
and long term to that child. Even if the parents are in agreement it is 
emotional and psychological trauma for a young child to sit through a 
Hearing listening to strangers giving reports suggesting that their 
parents are "bad parents". Children's Hearings can and often do 
become argumentative and aggressive due purely to the stress that 
parents/carers are under due to the circumstances of the situation. 
There are examples of cases where a father guilty of domestic abuse 
was taken to Children's Hearings in handcuffs and escorted by prison 
officers. Studies supposedly show that it is harmful to children to be 
present during heated debate. 

In some family situations where there are a number of children with 
different fathers, a separate Hearing is held for each child. That 
means that a parent/carer has to make arrangements for somebody 
to look after the different children outside the Hearing Room while one 
child’s case is being heard. As said the different children can be aged 
between birth and 18 years of age. In cases where one parent has left 
the family home or even been banned from contact with the children, 
they have the right to either appear in person or to use video link. It is 
a major emotional and stressful time for the children to see absent 
parents who are no longer involved in their lives. 

The Petitioner asks that children should not be summoned to appear 
in Children's Hearings if they are under the age of 10 years. Also asks 
that Children's Hearings can make rulings that older children may not 
have to attend any number of future hearings if there are real 
concerns and evidence of learning disabilities/difficulties or other 
health issues, especially mental health issues. Argues that if a child 
under the age of 10 years is required to attend such a Hearing, the 
Children's Hearing must produce good evidence as to why they 
should attend.    Children's Hearings, if they require the views of a 
child who is not capable of attending a Children's Hearing because of 
age or other health issues, should use the services of a safeguarder 
or a one way video link to see and speak to the child outwith the 
Hearing. 

Recent SCRA statistics show that of those aged 15/16 years of age 
and under a Compulsory Supervision Order, that approximately 60% 
of females and 30% of males have mental health issues. How much 
of that is induced by having to attend Children's Hearings as very 
young children? 

Having Pre Hearing Meetings to determine if a child should or should 
not attend a Hearing is a waste of resources and adds further stress 
to parents and carers. 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1675 

Main Petitioner: James Mackie 

Subject: Attendance at Children’s Hearings 

Calls on the Parliament to urge the Scottish Government to urgently change 
the requirement that all children from birth to 18 years of age have to attend 

children’s hearings, unless the Panel agrees to excuse them. 

 

Background 

Section 73 of the Children’s Hearings (Scotland) Act 2011 requires children to 

attend a hearing.  The Panel can excuse the child on the following grounds, 
but does not have to do so.   

(a) the hearing relates to the ground mentioned in section 67(2)(b), (c), 
(d)  or (g) and the attendance of the child at the hearing, or that part of 

the hearing, is not necessary for a fair hearing, 
 
(b) the attendance of the child at the hearing, or that part of the 
hearing, would place the child's physical, mental or moral welfare at 

risk, or 
 
(c) taking account of the child's age and maturity, the child would not 
be capable of understanding what happens at the hearing or that part 

of the hearing. 
 

Professor Kenneth Norrie describes the right of the child to attend the hearing: 

“The most important person at any children’s hearing is the child.  It is 

the child’s hearing, and it is the question of whether the child should be 
made subject to a compulsory supervision order that the children’s 
hearing is being asked to determine.  The child’s right to participate in 
proceedings concerning his or her family life is a central element of 

both art. 6 (right to a fair hearing) and art 8( right to respect for private 
and family life) of the European Convention on Human Rights.  It 
follows that in most cases the child ought to be present at all stages of 
the procedure.” (Norrie, K. Children’s Hearings. 3rd ed. para 6.-02). 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=9&crumb-action=replace&docguid=I361A73D01EFC11E0B520FF39C03FE9FA
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=9&crumb-action=replace&docguid=I361A73D01EFC11E0B520FF39C03FE9FA
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=9&crumb-action=replace&docguid=I361A73D01EFC11E0B520FF39C03FE9FA
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The SCRA (Scottish Children’s Reporter Administration) has published 
research on the experience of children and young people in the hearings 
system.  This research found that: 

“Being able to take part in hearings is more important to young people 
than what is said in reports, and there can be barriers to young 
people’s participation.” 

A survey, also by the SCRA, of children and young people’s views of their 

experiences included that: 

“Eighty one per cent of young children (three to six years) indicated that 
they were ‘happy’ to be at their Hearing, 12% said they were ‘OK’ and 
7% said they were ‘sad’. Of children aged seven to 11 years, 63% said 

they felt ‘OK’ to be at the Hearing, 33% felt ‘happy’, and 4% felt ‘sad’.”  

In 2016, the Children’s Hearings Improvement Partnership published a report 
on improvements to processes.   

Scottish Parliament Action 

In April this year, the Education and Skills Committee held a short inquiry on 
children’s hearings system.  The report made a number of recommendations 

on improving participation, but did not address directly the issue of required 
attendance.  However, one of the written submissions, (NSPCC) queried the 
value of very young children attending a hearing.   

Scottish Government Action 

The Scottish Government and others have initiated a series of initiatives to 
improve the way that the children's hearings process works. This includes the 

formation of the Children's Hearings Improvement Partnership. Part of this 
work included the publication in October 2016 of a research report on ‘The 
Next Steps towards Better Hearings’. The Child Protection Improvement 
Programme focused on child protection, but also considered children’s 

hearings.  It reported in March this year.  Section 5.6 of the report considers 
children’s hearings.  One of the actions was to consider the experiences of 
very young children in the system: 

“CHIP have considered safeguarders and advocacy development for 

young children (and others) and will assess whether the system 
experiences and processes could be improved for these children. This 
will build on evaluation work expected to conclude in 2017, and will 
relate to the circumstances in which children's cases must be sent to 

the sheriff for proof.” 

One of the priority areas for improvement identified was: 

“Developing advocacy services for children and young people to 
improve rights and participation for children, especially younger 

http://www.scra.gov.uk/wp-content/uploads/2016/07/Young-peoples-views-on-decisions-services-and-outcomes.pdf
http://www.scra.gov.uk/wp-content/uploads/2016/07/Young-peoples-views-on-decisions-services-and-outcomes.pdf
http://www.scra.gov.uk/wp-content/uploads/2016/06/Children-and-Families-Survey-2016-v1.pdf
http://www.chip-partnership.co.uk/wp-content/uploads/2016/10/Better-Hearings-Research-Report-2016.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105773.aspx
http://www.parliament.scot/S5_Education/General%20Documents/20170314NSPCCEvidence.pdf
http://www.gov.scot/Publications/2017/03/6005
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children and those who have been excused from attendance at 
hearings.” 

In its response (June 2017) to the Education and Skills Committee short 
inquiry on the implementation of children’s hearings reforms, the Scottish 
Government referred to the possibility of legislative change on the 

requirement to attend a hearing.  After setting out progress in exploring how 
digital technology can aid participation, the response stated: 

“At the right time, the Scottish Government will consider the case for 
making legislative change to current requirements around report 

notification and physical attendance, by reviewing whether the existing 
rules inhibit partners taking a more child-centred, child-led approach.” 

Key Organisations and relevant links  

Scottish Children’s Reporter Administration 

Children’s Hearings Scotland 

Children’s Hearings Improvement Partnership 

CLAN Childlaw 

Scottish child law centre 

Children’s Commissioner 

 

Camilla Kidner 
Senior Researcher 

14 November 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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http://www.parliament.scot/S5_Education/Reports/Scottish_Governments_Response_to_Childrens_Hearings_System_Taking_Stock_of_Reforms.pdf
http://www.scra.gov.uk/wp-content/uploads/2016/06/Children-and-Families-Survey-2016-v1.pdf
http://www.chscotland.gov.uk/
http://www.chip-partnership.co.uk/wp-content/uploads/2016/10/Better-Hearings-Research-Report-2016.pdf
http://www.clanchildlaw.org/
http://www.sclc.org.uk/
https://www.cypcs.org.uk/
mailto:spice@parliament.scot
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